AGENDA
BOARD OF FIRE AND POLICE PENSION
COMMISSIONERS
February 20, 2020
8:30 a.m.
Sam Diannitto Boardroom
Los Angeles Fire and Police Pensions Building
701 East 3rd Street, Suite 400
Los Angeles, CA 90013
An opportunity for the public to address the Board or Committee about any item on today’s agenda for which there has been no
previous opportunity for public comment will be provided before or during consideration of the item. Members of the public who
wish to speak on any item on today’s agenda are requested to complete a speaker card for each item they wish to address, and
present the completed card(s) to the commission executive assistant. Speaker cards are available at the commission executive
assistant’s desk.
Notice to Paid Representatives: If you are compensated to monitor, attend, or speak at this meeting, City law may require you
to register as a lobbyist and report your activity. See Los Angeles Municipal Code §§ 48.01 et seq. More information is available
at ethics.lacity.org/lobbying.
For assistance, please contact the Ethics Commission at (213) 978-1960 or
ethics.commission@lacity.org
In compliance with Government Code Section 54957.5, non-exempt writings that are distributed to a majority or all of the Board
or applicable Committee of the Board in advance of their meetings may be viewed at the office of the Los Angeles Fire and
Police Pension System (LAFPP), located at 701 East 3rd Street, 2nd Floor, Los Angeles, California 90013, or by clicking on
LAFPP’s website at www.lafpp.com, or at the scheduled meeting. Non-exempt writings that are distributed to the Board or
Committee at a scheduled meeting may be viewed at that meeting. In addition, if you would like a copy of any record related to
an item on the agenda, please contact the commission executive assistant, at (213) 279-3038 or by e-mail at
rhonda.ketay@lafpp.com.
Sign language interpreters, communication access real-time transcription, assistive listening devices, or other auxiliary aids
and/or services may be provided upon request. To ensure availability, you are advised to make your request at least 72 hours
prior to the meeting you wish to attend. Due to difficulties in securing sign language interpreters, five or more business days
notice is strongly recommended. For additional information, please contact the Department of Fire and Police Pensions, (213)
279-3000 voice or (213) 628-7713 TDD.

A.

COMMITTEE REPORT
1. MODIFICATIONS TO BOARD OPERATING POLICIES AND PROCEDURES FOR
DISABILITY HEARINGS AND POSSIBLE BOARD ACTION

B.

REPORTS TO THE BOARD
1. APPROVAL OF INTEREST RATE TO BE CREDITED TO ACTIVE MEMBERS
ACCOUNTS AS OF DECEMBER 31, 2019 AND POSSIBLE BOARD ACTION

2. ACTUARIAL STANDARD OF PRACTICE NO. 51 RISK REPORT AND SIX-YEAR
ILLUSTRATION OF CONTRIBUTIONS, FUNDING RATIO AND UAAL AND POSSIBLE
BOARD ACTION
3. DISCUSSION OF RVK’S CAPITAL MARKET ASSUMPTIONS
4. VERBAL DISCUSSION OF TOWNSEND STAFFING TRANSITION
5. SECURITIES AND EXCHANGE COMMISSION AMENDMENTS TO EXEMPTION
FROM THE PROXY RULES FOR PROXY VOTING ADVICE AND POSSIBLE BOARD
ACTION
6. PRESENTATION BY CHANNING CAPITAL MANAGEMENT, LLC DOMESTIC SMALL
CAP VALUE EQUITY MANAGER
7. PRESENTATIONS BY FINALIST CANDIDATES FOR THE U.S. SMALL CAP
EMERGING MANAGER EQUITY SEARCH AND POSSIBLE BOARD ACTION
➢
➢
➢
➢
➢

ALGERT GLOBAL, LLC
BRIDGE CITY CAPITAL, LLC
DENALI ADVISORS, LLC
EASTERN SHORE CAPITAL MANAGEMENT
LISANTI CAPITAL GROWTH, LLC

8. BIENNIAL REVIEW OF DEPARTMENTAL CONFLICT OF INTERESTS CODE AND
POSSIBLE BOARD ACTION
C.

COMMUNICATIONS TO THE BOARD
1. Miscellaneous correspondence from money managers, consultants, etc. – Received
and Filed.

D.

E.

GENERAL MANAGER’S REPORT
1.

Monthly Report

2.

Marketing Cessation Information

3.

Benefits Actions approved by General Manager on February 6, 2020

4.

Other business relating to Department operations

CONSENT ITEM
1. Findings of Fact
a. Brenda L. Havron, DC of Wayne A. Havron – Tier 5
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2. APPROVAL OF TRAVEL AUTHORITY (NAVARRO) – NCPERS, 2020 ANNUAL
CONFERENCE & EXHIBITION
F.

CONSIDERATION OF FUTURE AGENDA ITEMS

G.

GENERAL PUBLIC COMMENT ON MATTERS WITHIN THE BOARD’S JURISDICTION

H.

DISABILITY CASE
Alternative 1
Ellen L. Hall, Surviving Spouse of Police Officer III Chad F. Hall. Mrs. Hall will be
represented by Thomas J. Wicke, Esq. of Lewis, Marenstein, Wicke, Sherwin, and Lee.
Police Officer II William B. Limtiaco. Officer Limtiaco will be represented by Thomas J.
Wicke, Esq. of Lewis, Marenstein, Wicke, Sherwin, and Lee.
Police Officer II Ericka B. Abrams. Officer Abrams will be represented by Corina Lee of the
Los Angeles Police Protective League.
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DEPARTMENT OF FIRE AND POLICE PENSIONS
701 E. 3rd Street, Suite 200
Los Angeles, CA 90013
(213) 279-3000

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS
DATE:

FEBRUARY 20, 2020

FROM:

AD HOC COMMITTEE ON DISABILITY PENSIONS
GARRETT ZIMMON, CHAIR
BRIAN PENDLETON, VICE CHAIR
RUBEN NAVARRO
PAUL WEBER

ITEM: A.1

SUBJECT: MODIFICATIONS TO BOARD OPERATING POLICIES AND PROCEDURES FOR
DISABILITY HEARINGS AND POSSIBLE BOARD ACTION
RECOMMENDATION
That the Board direct staff to prepare amendments to the Board Operating Policies and Procedures,
Section 4.0 - Hearings, as follows:
1. Require that an applicant, or his/her authorized representative, provide to Staff the name and a
summary of the testimony for each witness testifying no later than ten (10) working days prior to
the hearing date; and,
2. Formation of a subset of commissioners to serve as Disability Hearing Chairs for all disability
pension and survivor applications brought before the full Board.
BACKGROUND
On December 19, 2019, the Ad Hoc Committee on Disability Pensions discussed improvements to
the disability hearing process. The Committee discussed ways to streamline the hearing, with a
focus on reducing the length of each hearing and improving the evidence presented during the
hearing. The Committee discussed the establishment of a subset of specially trained commissioners
who will serve as Disability Hearing Chairs to assist in these goals. The changes discussed at the
Committee will necessitate amendments to the Board Operating Policies and Procedures. On
January 16, 2020, these recommendations were presented to the Board and tabled until further
discussion by the Ad Hoc Committee with the individuals who frequently represent applicants. On
February 6, 2020 the Ad Hoc Committee heard input from an attorney and representative actively
involved in the disability pension application process. Both representatives agreed with the
recommendations. If the above recommendations are approved, the amendments to the Board
Operating Policies and Procedures will be presented at an upcoming Board meeting.
DISCUSSION
Witness testimony at disability hearings is addressed in the Board Operating Policies and
Procedures, Section 4.3, as follows: “An applicant, the Department of Fire and Police Pensions or
the applicant’s employing department may present witnesses or evidence relevant to the

application. All witness testimony shall be sworn.” Section 4.4 addresses evidence and states, “All
evidence to be presented at a hearing must be received by the Department of Fire and Police
Pensions no later than ten (10) working days prior to the hearing date; although the Board may
waive this requirement upon showing that no prejudice to any party will result.”
Currently, there is no requirement in the Board Operating Policies and Procedures that requires that
an applicant or his/her authorized representative provide Staff with a list of witnesses prior to the
disability hearing. This makes it difficult to anticipate the length of a disability hearing and for Staff
to be prepared to answer any questions arising from witness testimony. The Board policies will be
amended to require that a complete list of witnesses, the subject matter of the testimony, and a
summary of information to be provided by each witness, must be provided to Staff a minimum of ten
(10) working days prior to the disability hearing. This will better prepare Staff and the Commissioner
assigned the case to manage the length of the hearing and possibly eliminate any duplicative
testimony from multiple witnesses. The witness statements are also expected to reduce the need
for lengthy testimony regarding the applicant’s character and/or work history. Staff expects that
detailed witness statements will allow the Board to ensure that the testimony focuses on facts
relevant to establishing service connection and/or the extent of the applicant’s physical and/or
psychological limitations.
The Board Operating Policies and Procedures, Section 4.5, addresses the assignment of cases to
commissioners at disability hearings. It states, “The General Manager shall rotate the assignment
of cases between all the commissioners in an equitable manner. No Commissioner, including the
President of the Board, shall be excluded from this responsibility.” This rotation of cases results in
Commissioners (esp. newer Commissioners) having limited experience conducting disability
hearings, especially cases where the applicant disagrees with the staff recommendation. Due to the
fact that there are a total of nine Commissioners, there may be a period of several months or more
between a Commissioner’s handling of an Alt 2 case.
The Committee previously discussed the establishment of a subset of commissioners to oversee
disability pension and survivor application hearings. The designated Commissioners would be
subject matter experts trained in conducting administrative hearings and would serve as Disability
Hearing Chairs. Staff and the City Attorney will provide the selected Commissioners specialized
training on managing the disability hearings. The Disability Hearing Chairs would be responsible for
ensuring that the disability hearing proceed efficiently and expeditiously. The entire Board would
still participate in each hearing and would vote on any motions made at the hearing.
BUDGET
No impact at this time.
POLICY
If the above recommendations are approved, the amendments to the Board Operating Policies and
Procedures will be presented at an upcoming Board meeting.
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CONTRACTOR DISCLOSURE INFORMATION
There is no contractor disclosure information required with this report.

This report was prepared by:
Kristen M. Rosauer, Manager
Disability Pensions Section
RPC:JS:GM:KR
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DEPARTMENT OF FIRE AND POLICE PENSIONS
701 E. 3rd Street, Suite 200
Los Angeles, CA 90013
(213) 279-3000

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS
DATA:

FEBRUARY 20, 2020

ITEM: B.1

FROM:

RAYMOND P. CIRANNA, GENERAL MANAGER

SUBJECT:

APPROVAL OF INTEREST RATE TO BE CREDITED TO ACTIVE MEMBERS
ACCOUNTS AS OF DECEMBER 31, 2019 AND POSSIBLE BOARD ACTION

RECOMMENDATION
That the Board, in accordance with Board Rule 5.1, direct the General Manager to credit the interest
rate of 1.25% to active members accounts as of December 31, 2019.
DISCUSSION
The City Charter and Administrative Code provide that regular interest shall be credited to active
member contribution accounts every six months. Active members contribute from 7% to 11% to the
pension system, depending on the pension tiers in place when they started employment. Refunds
are provided upon request if the member terminates employment without receiving a pension, except
for Tier 4 members.
The Board’s Operating Policies and Procedures Section 5.1 (Crediting of Interest) (Attachment I)
defines the methodology in computing the interest rate. For the six-month period ending December
31, 2019, the interest rate is 1.25% for all Tiers (Attachment II).
Per policy, only Earned Investment Income is used in this interest calculation, which does not include
the overall appreciation or depreciation of the investment portfolio. Rather, earned investment income
is comprised of stock dividends, interest income from bonds, real estate rental income and (REIT)
dividends, and other short-term investment income, minus related expenses. In addition, the total
asset value of the entire portfolio at cost is used to determine the Average Asset Balance.
BUDGET
The System paid approximately $195,987 in interest for refunds of contributions from July 1, 2019 to
December 31, 2019.
POLICY
This is in accordance with the City Charter, Administrative Code and Board Operating Policies and
Procedures Section 5.1.

This report was prepared by:
Yolanda Huang, Departmental Chief Accountant
RPC: WSR:YH:BR
Attachments:

Board Report

1. Board Operating Policies and Procedures, Section 5.1 (Crediting of Interest)
2. Interest Rate Calculation
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ATTACHMENT II

LOS ANGELES FIRE & POLICE PENSION SYSTEM
INTEREST RATE CALCULATION
Based on Six Months Period July 1, 2019 to December 31, 2019
EARNED INVESTMENT INCOME

$

257,417,081

MONTH - END ASSET BALANCE AS OF:
June

2019

1/2 of

July

2019

20,496,358,558

August

2019

20,535,142,191

September

2019

20,571,361,051

October

2019

20,566,142,669

November

2019

20,695,553,102

December

2019

1/2 of

19,770,394,385

9,885,197,193

20,734,382,824

TOTAL
AVERAGE ASSET BALANCE ($123,116,496,176/ 6 mos.)
Earned Investment Income divided by
Average Asset Balance

10,367,191,412
$

123,116,946,176

$

20,519,491,029

$
$

257,417,081
20,519,491,029

INTEREST RATE AS OF DECEMBER 31, 2019
Note: Asset values are calculated on a cost basis.

S:Accounting/Credit of Int to Memb Contrib/ Interest Rate Calculation as of December 31, 2019

1.25%

DEPARTMENT OF FIRE AND POLICE PENSIONS
701 E. 3rd Street, Suite 200
Los Angeles, CA 90013
(213) 279-3000

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS
DATE:

FEBRUARY 20, 2020

ITEM: B.2

FROM:

RAYMOND P. CIRANNA, GENERAL MANAGER

SUBJECT:

ACTUARIAL STANDARD OF PRACTICE NO. 51 RISK REPORT AND SIX-YEAR
ILLUSTRATION OF CONTRIBUTIONS, FUNDING RATIO AND UAAL AND
POSSIBLE BOARD ACTION

RECOMMENDATION
That the Board review and approve the attached Risk Assessment Report from The Segal Group.
BACKGROUND
The Actuarial Standards Board approved the new Actuarial Standard of Practice No. 51 (ASOP 51)
regarding risk assessment when performing a funding valuation and it is effective with LAFPP’s
June 30, 2019 actuarial valuation for benefits provided by the Retirement Plan. ASOP 51 does not
apply to actuaries performing services related to other post-employment benefits (“OPEB” which
includes retiree health benefits); however, as the same kind of information is useful for the
administration of the Health Plan, staff has requested the Plan’s actuary, Segal, to include
information on the retiree health benefits in this report.
DISCUSSION
The purpose of the ASOP 51 report is to assist the Board, the City, Plan members and other
stakeholders to better understand and assess the risk profile of the Plan, as well as the particular
risks inherent in using a fixed set of actuarial assumptions in preparing the funding valuations for
LAFPP. ASOP 51 requires actuaries to identify and assess risks that may reasonably be anticipated
to significantly affect the plan’s future financial condition. ASOP 51 also requires an actuary to
consider if there is any ongoing contribution risk to the plan; however, it does not require the actuary
to evaluate the ability or willingness of contributing entities (i.e., the employer or employees) to make
contributions when due, nor does it require the actuary to assess the likelihood or consequences of
future changes in applicable law. Lastly, ASOP 51 requires disclosure of plan maturity measures
and other historical information that are significant to understanding the risks associated with the
Retirement and Health Plans.
The actuary has some discretion as far as the qualitative vs. quantitative analysis included in the
report and the level of detail provided. For this initial ASOP 51 report, staff has asked Segal to
provide a more detailed risk assessment of the Plan.

Historical Review
It is important to understand how the combination of past decisions and experience has led to the
current financial status of the Plan. The report begins by discussing some of the historical factors
that have caused changes in LAFPP’s funded status and employer contribution rates over time.
Segal’s analysis shows that for the Retirement Plan, changes in the investment return, mortality
tables and other assumptions have had the most impact on increasing the unfunded actuarial
accrued liability (UAAL) contribution rates for the Plan. The next greatest impact was from the actual
investment experience during 2010 to 2019. For the Health Plan, the non-investment experience
(primarily medical premiums and subsidies lower than projected) has had the most impact on
changing the UAAL contribution rates for the Plan, followed by changes in the investment return,
mortality tables and other assumptions.
Risk Factors
Following the historical review, Segal has identified the following significant risk factors that will have
an ongoing influence on the funded ratios and employer contribution rate:
1. Investment risk – the potential that future market returns will be different from the current
expected 7.25% annual return assumption.
2. Asset/liability mismatch risk – the potential that future plan experience does not affect
asset and liability values in the same way, causing them to diverge.
3. Longevity and other demographic risks – the risk that mortality or other demographic
experience will be different than expected.
4. Contribution risk – the potential that actual contributions will be different from expected
future contributions.
As investment experience over the past 10 years has had a significant impact on LAFPP’s funded
status and employer contribution rates, Segal has included a six-year illustration of contributions,
funding ratio and UAAL utilizing the actuarial assumptions adopted by the Board for the June 30,
2019 valuation so that the impact of market performance can be better understood. The following
graph illustrates the Plan’s investment performance over the prior 20-year period:

LAFPP 1-Year Return by FY
25.00%
22.09%

20.00%
16.92%

16.30%

15.00%

18.50%

17.85%
13.72%

12.48%
10.07%

10.00%
5.47%

5.00%

13.27%
9.91%
6.21%

13.01%
4.15%

1.89%

0.00%

1.18%

-4.65%

-5.00%
-7.97%
-10.00%

-10.00%
-15.00%
-20.00%

-19.97%
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Segal prepared the six-year illustrations utilizing the current assumptions and three alternative
investment rates of return for the first year: a 0% rate of return, the assumed rate of return (7.25%),
and twice the assumed rate of return (14.5%). Following the first year, it is assumed that the Plan
will earn 7.25% each year thereafter. Focusing on the consistent 7.25% return scenario, the
illustrations show that the City’s combined pension and health contribution rate will decrease each
year from the FY 2020-21 rate of 46.79% down to 35.83% in FY 2026-27. Last year’s illustrations,
which also included a constant 7.25% investment return scenario, showed the FY 2020-21
combined contribution rate to be lower at 45.30%, decreasing to a rate of 32.66% in FY 2025-26.
As in prior illustration studies, the Port Police and Airport Police were excluded from all calculations
since their contribution rates are budgeted separately. The rates are illustrations provided all current
actuarial assumptions are met each year.
Plan Maturity
During the past 10 valuations, the Plans have become more mature as shown by an increase in the
ratio of members in pay status (retirees and beneficiaries) to active members and by an increase in
the ratios of plan assets and liabilities to active member payroll. Segal expects these trends to
continue going forward. This is important for understanding the volatility of both historical and future
employer contribution rates because any increase in UAAL due to unfavorable investment and noninvestment experience for the relatively larger group of non-active and retired members would have
to be amortized and funded over the payroll of the relatively smaller group of active members. In
other words, as a plan grows more mature, its contribution rate becomes more sensitive to
investment volatility and liability changes. As the Plan continues to mature with time, its risk profile
will continue to evolve in this manner and contributions will grow more sensitive to plan experience.
Conclusions
In its report, Segal notes the prior actions taken by the Board to manage risk and help improve the
Plan’s long-term sustainability, including strengthening of assumptions, particularly the expected
investment rate of return and mortality assumption, and adopting a funding policy that eliminates
negative amortization and promotes intergenerational equity. These changes may result in higher
contributions in the short term, but in the medium to longer term avoid both deferring contributions
and allowing unmanaged growth in the UAAL. Segal believes these types of actions are essential
for LAFPP’s fiscal health going forward.
Representatives from Segal will be present at today’s meeting to discuss the ASOP 51 risk
assessment report and six-year illustrations in detail.
BUDGET
No additional funds required.
POLICY
No policy changes as recommended.
CONTRACTOR DISCLOSURE INFORMATION
There is no contractor disclosure information required with this report.
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This report was prepared by:
Greg Mack, Chief Benefits Analyst
Joe Salazar, Assistant General Manager
Pensions Division
RPC:JS:GM
Attachment:
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City of Los Angeles Fire and Police Pension Plan
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Including Review of Funded Status of the
Retirement and Health Plans as of June 30, 2019
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Section 1: Introduction and Executive Summary
Introduction

The purpose of this report is to assist the Board of Commissioners, 1 participating employers and members and other
stakeholders to better understand and assess the risk profile of the Plan, as well as the particular risks inherent in using a
fixed set of actuarial assumptions in preparing the results in our June 30, 2019 funding valuations for the City of Los
Angeles Fire and Police Pension Plan (“LAFPP” or “the Plan”).
The results included in our June 30, 2019 funding valuation reports for the Retirement and Health Plans (“the Plans”) were
prepared based on a fixed set of economic and non-economic actuarial assumptions under the premise that future
experience of LAFPP would be consistent with those assumptions. While those assumptions are generally reviewed every
three years (with the assumptions from the last triennial experience study adopted by the Board of Commissioners for use
starting with the June 30, 2017 valuation and the revised mortality assumption based on the mortality experience during
July 1, 2010 to June 30, 2019 adopted by the Board for use starting with the June 30, 2019 valuation), there is a risk that
emerging results may differ significantly as actual experience is fluid and will not completely track current assumptions.

New Actuarial Standard of Practice on Risk Assessment

The Actuarial Standards Board approved the new Actuarial Standard of Practice No. 51 (ASOP 51) regarding risk
assessment when performing a funding valuation and it is effective with LAFPP’s June 30, 2019 actuarial valuation for
benefits provided by the Retirement Plan. 2 ASOP 51 requires actuaries to identify and assess risks that “may reasonably
be anticipated to significantly affect the plan’s future financial condition.” Examples of key risks listed that are particularly
relevant to LAFPP are asset/liability mismatch risk, investment risk, and longevity and other demographic risks. The
Standard also requires an actuary to consider if there is any ongoing contribution risk to the plan; however, it does not
require the actuary to evaluate the particular ability or willingness of contributing entities to make contributions when due,
nor does it require the actuary to assess the likelihood or consequences of future changes in applicable law.
The actuary’s initial assessment can be strictly a qualitative discussion about potential adverse experience and the
possible effect on future results, but it may also include quantitative numerical demonstrations where informative. The
actuary is also encouraged to consider a recommendation as to whether a more detailed risk assessment would be
1

2

This risk report has been prepared at the request of the Board of Commissioners to assist in administering the Fund. This risk report may not otherwise be
copied or reproduced in any form without the consent of the Board of Commissioners and may only be provided to other parties in its entirety, unless expressly
authorized by Segal. The measurements shown in this risk report may not be applicable for other purposes.
ASOP 51 does not actually apply to actuaries performing services related to other post-employment benefits; however, as the same kind of information is useful
for the administration of the Health Plan, after discussions with LAFPP the Plan has requested Segal to include information on the Health Plan in this risk report.

1
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significantly beneficial for the intended user in order to examine particular financial risks. When making that
recommendation, the actuary will take into account such factors as the plan’s design, risk profile, maturity, size, funded
status, asset allocation, cash flow, possible insolvency and current market conditions. This report incorporates a more
detailed risk assessment as agreed upon with LAFPP.

Plan Risk Assessment

In Section 2, we start by discussing some of the historical factors that have caused changes in LAFPP’s funded status
and employer contribution rates. It is important to understand how the combination of decisions and experience has led to
the current financial status of the plan. We follow this with a discussion of the most significant risk factors going forward.
Based on our discussions with LAFPP, we have provided a more detailed risk assessment that illustrates the impact on
the funded status and employer contribution rates using relevant economic scenario tests. These tests illustrate the effect
of future investment returns on the Plan’s portfolio coming in differently from the current 7.25% annual investment return
assumption used in the June 30, 2019 valuations. The Standard also requires disclosure of plan maturity measures and
other historical information that are significant to understanding the risks associated with the Retirement and Health Plans
and this information is included in this report.

Executive Summary
Historical Funded Status and Employer Contribution Rates

The following table provides a summary of financial changes to the Retirement and Health Plans over the last 10
valuations. The unfunded actuarial accrued liability (UAAL) 3 and contribution rates4 increased primarily as a result of the
strengthening of the actuarial assumptions used in preparing the valuations and unfavorable investment experience that
were offset to some degree by favorable non-investment experience.

3

4

For example, the UAAL increased by $404 million in the June 30 2010 valuations, $823 million in the June 30, 2011 valuations, $35 million in the June 30, 2014
valuations, $978 million in the June 30, 2017 valuations, and $375 million in the June 30, 2019 valuations (for a total of $2.6B), as a result of the experience
studies over the last ten years.
For example, the increase in the employer’s total rate (normal cost plus UAAL) was 2.8% in the June 30, 2010 valuations, 2.9% in the June 30, 2011 valuations,
5.7% in the June 30, 2017 valuations, and 2.8% in the June 30, 2019 valuations, offset to some degree by a decrease in the employer’s total rate of 0.3% in the
June 30, 2014 valuations, as a result of the experience studies over the last ten years. Note that the above increases in the June 30, 2010 and June 30, 2011
valuations were for the Retirement Plan only as such detail was not readily available in Segal’s heath valuation reports.

2
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Market Value Basis

Valuation Value Basis

UAAL

Funded Status

Total (Aggregate)
Employer Contribution
Rate (% of Payroll –
Payable on July 15)

Valuation Date

Funded Status

UAAL

June 30, 2010

67.6%

$5.9B

83.3%

$3.0B

39.08%

June 30, 2019

89.4%

$2.8B

88.5%

$3.0B

46.60%

Future Funded Status and Employer Contribution Rates

In this report, we highlight key factors that may affect the financial profile of the Plans going forward. As investment
experience in the past 10 years has had a significant impact on the funded status and employer contribution rates, we
have also provided deterministic projections (using select scenarios for illustration) under hypothetical favorable and
unfavorable future market experience so that the impact of market performance can be better understood.
The total (aggregate) employer contribution rate for the Retirement and Health Plans is 46.60% of total payroll in the
June 30, 2019 valuations. Using a deterministic projection, this report shows the effect of either favorable (14.50%) or
unfavorable (0.00%) hypothetical market returns for 2019/2020 on key valuation results. In particular, the changes in the
total employer contribution rate (relative to the June 30, 2019 valuation aggregate employer contribution rate of 46.6%) in
the June 30, 2020 valuation and in the June 30, 2026 valuation (when all the investment gains or losses are fully
recognized at the end of the seven-year asset smoothing period) are as shown in the following table:
2019/2020 Single Plan-Year Investment Return
Contribution Rate Change

14.50%

7.25% (Baseline)

0.00%

June 30, 2020

-4.2% of payroll

-3.2% of payroll

-2.2% of payroll

June 30, 2026

-18.1% of payroll

-13.3% of payroll

-4.9% of payroll

The reduction in the employer rates shown in the table above is caused mainly by the full amortization of some of the
charge layers in the next several years. Except for the increase in the contribution rate in about 15 years under the
unfavorable (0%) scenario, the contribution rates are expected to decrease and the Plans would be expected to reach full
funding by about 2043 under all three scenarios. 5
5

Assuming no further assumption changes, method changes or experience that differs significantly from assumptions.
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Plan Maturity Measures

During the past 10 valuations, the Plans have become more mature as evidenced by an increase in the ratio of members
in pay status (retirees and beneficiaries) to active members (as shown in Section 2, Charts 8a and 8b on pages 23
and 24) and by an increase in the ratios of plan assets and liabilities to active member payroll (as shown in Section 2,
Charts 9a and 9b on pages 25 and 26). We expect these trends to continue going forward. This is significant for
understanding the volatility of both historical and future employer contribution rates because any increase in UAAL due to
unfavorable investment and non-investment experience for the relatively larger group of non-active members would have
to be amortized and funded over the payroll of the relatively smaller group of only active members. Put another way, as a
plan grows more mature, its contribution rate becomes more sensitive to investment volatility and liability changes. As the
Plans continue to mature with time, its risk profile will continue to evolve in this way and contributions will grow more
sensitive to plan experience.

4
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Section 2: Key Plan Risks on Funded Status, Unfunded Actuarial
Accrued Liabilities, and Employer Contribution Rates
Evaluation of Historical Trends – Retirement and Health Plans
Funded Status and UAAL

One common measure of LAFPP’s financial status is the funded ratio. This ratio compares the valuation 6 and market
value of assets to the actuarial accrued liabilities (AAL)7 of LAFPP. After accounting for contributions made at the
Actuarially Determined Contribution (ADC) amount, the overall level of funding of LAFPP on a valuation basis has
remained about the same for the Retirement Plan but increased for the Health Plan as a result of favorable noninvestment experience, offset by the strengthening of the actuarial assumptions, and unfavorable investment experience.
The funded ratios and UAAL are provided separately for the Retirement and Health Plans for the past 10 valuations from
June 30, 2010 to 2019 measured using both valuation and market value of assets in Charts 1a and 1b, respectively.
The factors that caused the changes in the UAAL for the past 10 valuations from June 30, 2010 to 2019 are specified,
separately for the Retirement and Health Plans, in Charts 2a and 2b, respectively. The results in Charts 2a and 2b reflect
that the reductions in the investment return assumption in the June 30, 2010, 2014, and 2017 8 valuations, together with
the changes in the mortality tables and other assumptions from the three triennial experience studies recommending
assumptions used in the June 30, 2011, 2014, 2017, and 20198 valuations, have had the most impact on the UAAL for
LAFPP, 9 followed by the investment experience, especially during 2009 to 2013.

6

7

8

9

The valuation value of assets is the portion of the total actuarial value of assets allocated for the Retirement and Health Plans. The actuarial value of assets is
equal to the market value of assets less unrecognized returns in each of the last seven years. Unrecognized return is equal to the difference between the actual
market return and the expected return on the market value, and is recognized over a seven-year period.
For the actives, the actuarial accrued liability is the value of the accumulated normal costs allocated to the years before the valuation date. For the pensioners,
beneficiaries and inactive vested members, the actuarial accrued liability is the single-sum present value of the lifetime benefit expected to be paid to those
members.
The Board has a practice of reviewing the investment return and other actuarial assumptions at the same time in the triennial experience study. However, the
economic assumptions were reviewed in 2010 and used in the June 30, 2010 valuations prior to the triennial experience study conducted in 2011 with
assumptions used in the June 30, 2011 valuations. Also, a study to include only the mortality assumption conducted in 2019 was used in the June 30, 2019
valuations.
For example, for the Retirement and Health Plans combined, the UAAL increased by $404 million in the June 30 2010 valuations, $823 million in the June 30,
2011 valuations, $35 million in the June 30, 2014 valuations, $978 million in the June 30, 2017 valuations, and $375 million in the June 30, 2019 valuations (for a
total of $2.6B), as a result of the experience studies over the last ten years.

5
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Charts 2a and 2b also show that the unfavorable investment experience was offset to a large extent by favorable noninvestment experience. The non-investment experience included lower than expected COLAs granted to retirees and
beneficiaries, and lower than expected salary increase for continuing actives. The non-investment experience also
includes the scheduled 12-month delay in implementing the contribution rates determined in the annual valuation. Finally,
Chart 2b shows some “negative amortization” for the Health Plan due to the 30-year reamortization of the bases in the
June 30, 2006 valuation of the Health Plan. Current assumptions and amortization policy generally will not entail negative
amortization in the future.
It is important to note that LAFPP has taken strides in risk management and resulting long-term plan sustainability. This
includes strengthening of assumptions, particularly the expected investment rate of return and mortality assumption
(generational), and adopting a funding policy that eliminates negative amortization and promotes intergenerational equity.
Assumptions will continue to be reviewed in future experience studies to reflect the Plans’ experience as well as future
expectations. Those changes may result in higher contributions in the short term, but in the medium to longer term avoid
both deferring contributions and allowing unmanaged growth in the UAAL. We believe these actions are essential for
LAFPP’s fiscal health going forward.

6
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Chart 1a

RETIREMENT PLAN
Funded Ratio (Percentages) and Dollar UAAL ($ Billions)
In June 30, 2010 to 2019 Valuations
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Chart 1b

HEALTH PLAN
Funded Ratio (Percentages) and Dollar UAAL ($ Billions)
In June 30, 2010 to 2019 Valuations
$3.5

60%

$3.0

50%

$2.5
40%
$2.0
30%
$1.5
20%
$1.0
10%

0%

$0.5

2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

$ UAAL (Valuation Value of Assets Basis)

$ UAAL (Market Value of Assets Basis)

% Funded Ratio (Valuation Value of Assets Basis)

% Funded Ratio (Market Value of Assets Basis)

$0.0

8

Attachment

Chart 2a

RETIREMENT PLAN
Factors that Changed UAAL in June 30, 2010 to 2019 Valuations ($ Billions)
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Note: The primary source of investment losses starting in the June 30, 2009 valuation is the Great Recession, which was
recognized in the valuation value of assets over several years.
9

Attachment

Chart 2b

HEALTH PLAN
Factors that Changed UAAL in June 30, 2010 to 2019 Valuations ($ Billions)
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Note: The primary source of investment losses starting in the June 30, 2009 valuation is the Great Recession, which was
recognized in the valuation value of assets over several years.
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Employer Contribution Rates

The total (normal cost 10 plus UAAL payment) employer contribution rates determined in the June 30, 2010 to 2019
valuations for the Retirement and Health Plans are provided in Charts 3a and 3b, respectively, and the factors that caused
the changes in the total aggregate employer rates11 for the Retirement and Health Plans are provided in Charts 4a and
4b, respectively.
The aggregate employer normal cost rates for the Retirement and Health Plans as shown in Charts 3a and 3b have
increased since the June 30, 2010 valuation. For the Retirement Plan, the UAAL rate generally increased between the
June 30, 2010 and the June 30, 2019 valuations primarily due to changes in actuarial assumptions and unfavorable
investment experience. While there have also been increases in the normal cost rates due to the changes in the actuarial
assumptions, those increases were offset to some degree by the plan changes, with the introduction of Tier 6, as new
members have been enrolled in the lower cost benefit tier since July 1, 2011. For the Health Plan, the UAAL rate between
the June 30, 2010 and the June 30, 2019 valuations remained stable in the 7-8% of payroll range.
For the Retirement Plan, Chart 4a shows that the changes in the investment return, mortality tables and other
assumptions have had the most impact on increasing the UAAL contribution rates12 for the Plan. The next greatest impact
was from the investment experience during 2010 to 2019. Favorable non-investment experience and full amortization of
charge layers have partially offset the increases in contribution rates.
For the Health Plan, Chart 4b shows that the non-investment experience 13 (primarily medical premiums and subsidies
lower than projected) has had the most impact on changing the UAAL contribution rates12 for the Plan, followed by
changes in the investment return, mortality tables and other assumptions.

10The

normal cost is the amount of contributions required to fund the portion of the level cost of the member’s projected retirement benefit that is allocated to the
current year of service.
11There are separate contribution rates determined in the valuation for each tier. The aggregate contribution rates have been calculated based on an average of
those rates weighted by the payrolls of the active members reported in those valuations.
12For example, for the Retirement and Health Plans combined, the increase in the employer’s total rate (normal cost plus UAAL) was 2.8% in the June 30, 2010
valuations, 2.9% in the June 30, 2011 valuations, 5.7% in the June 30, 2017 valuations, and 2.8% in the June 30, 2019 valuations, offset to some degree by a
decrease in the employer’s total rate of 0.3% in the June 30, 2014 valuations (for a total of 13.9%), as a result of the experience studies over the last ten years.
Note that the above rate increases in the June 30, 2010 and June 30, 2011 valuations were for the Retirement Plan only as such detail was not readily available
in Segal’s heath valuation reports.
13 Includes the impact of the annual review and adjustment of the medical trend assumptions.
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Chart 3a

RETIREMENT PLAN
Employer Contribution Rates in June 30, 2010 to 2019 Valuations
(% of Payroll – Payable July 15)
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Note: Consistent with the format of the annual valuations and the supplemental schedules included in the annual
summaries, the above rates were determined without adjustment for the three-year phase-in of the increase in the
employer contribution rates due to assumption changes from the 2011 experience study. For rates after the phasein adjustments, please refer to our letters dated: January 11, 2012 and February 27, 2013.
12

Attachment

Chart 3b

HEALTH PLAN
Employer Contribution Rates in June 30, 2010 to 2019 Valuations
(% of Payroll – Payable July 15)
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Note: Consistent with the format of the annual valuations and the supplemental schedules included in the annual
summaries, the above rates were determined without adjustment for the three-year phase-in of the increase in the
employer contribution rates due to assumption changes from the 2011 experience study. For rates after the phasein adjustments, please refer to our letters dated: January 11, 2012 and February 27, 2013.
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Chart 4a

RETIREMENT PLAN
Factors that Affected Employer Contribution Rates
in June 30, 2010 to 2019 Valuations (% of Payroll – Payable July 15)
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Note: The primary source of investment losses starting in the June 30, 2009 valuation is the Great Recession, which was
recognized in the valuation value of assets over several years.
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Chart 4b

HEALTH PLAN
Factors that Affected Employer Contribution Rates
in June 30, 2010 to 2019 Valuations (% of Payroll – Payable July 15)
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Note: The primary source of investment losses starting in the June 30, 2009 valuation is the Great Recession, which was
recognized in the valuation value of assets over several years.
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Assessment of Primary Risk Factors Going Forward
As discussed in the Evaluation of Historical Trends section, in the 2010 to 2019 valuations the funded ratios and the
employer contribution rates have changed mainly as a result of changes in actuarial assumptions, investment experience,
and non-investment experience.
In general, we anticipate the following risk factors to have an ongoing influence on those financial metrics in our future
valuations:
•

Asset/liability mismatch risk – the potential that future plan experience does not affect asset and liability values in the
same way, causing them to diverge.
The most significant asset/liability mismatch risk to LAFPP is investment risk, as defined below. In fact, investment risk
has the potential to impact asset/liability mismatch in two ways. The first mismatch is evident in annual valuations:
when asset values deviate from assumptions, those changes are essentially independent from liability changes. The
second mismatch can be caused when systemic asset deviations from assumptions may signal the need for an
assumption change, which causes liability values and contribution rates to move in the opposite direction from the
experience of the asset values.
Asset/liability mismatch can also be caused by longevity and other demographic assumption risks, which affect
liabilities but have no impact on asset levels. These risks are also discussed below.
It may be informative to use the asset volatility and liability volatility ratios and associated contribution rate impacts
provided in the following Plan Maturity Measures section when discussing with the City the effect of unfavorable or
favorable actuarial experience on the assets and the liabilities of LAFPP.

•

Investment risk – the potential that future market returns will be different from the current expected 7.25% annual
return assumption.
The investment return assumption is a long-term, deterministic assumption for valuation purposes even though in
reality market experience can be quite volatile in any given year. We have included deterministic scenario tests later in
this section so that LAFPP can better understand the risk associated with earning either more or less than the
assumed rate.
Also, the Board has a policy of reviewing the investment return and the other actuarial assumptions generally every
three years, with the next triennial experience study (recommending assumptions for the June 30, 2020 actuarial
valuations) scheduled to be performed in 2020.
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Longevity and other demographic risks – the potential that mortality or other demographic experience will be different
than expected.

•

The change to using generational, 14 amount-weighted mortality tables that reflects data from public sector retirement
plans was the change in the mortality experience study conducted in late 2019 for use in the June 30, 2019 valuations.
As can be observed from Charts 2a, 2b, 4a, and 4b, there had been relatively small unfavorable impact on the UAAL
and employer contribution rates due to non-investment related experience relative to the assumptions used in the last
10 valuations.
Contribution risk – the potential that actual future contributions will be different from expected future contributions.

•

ASOP 51 does not require the actuary to evaluate the particular ability or willingness of the plan sponsor or other
contributing entity to make contributions to the plan when due. However, it does require the actuary to consider the
potential for and impact of actual contributions deviating from expected in the future. The City has a well-established
practice of making the ADC determined in the annual actuarial valuations, based on the Board of Commissioners’
Actuarial Funding Policy. As a result, in practice LAFPP has essentially no contribution risk.
Furthermore, when ADCs determined in accordance with the LAFPP Actuarial Funding Policy are made in the future
by the City (and contributions required by the Administrative Code are made by the employees), it is anticipated that
the Plan would have enough assets to provide all future benefits promised to the current members enrolled in the Plan,
if all of the actuarial assumptions used in the valuation are met.
The ASOP also lists interest rate risk as an example of a potential risk to consider. However, the valuations of your Plans’
liabilities are not linked directly to market interest rates so the resulting interest rate risk exposure is minimal.

Scenario Tests: Deterministic Projections

Since the funded ratio, UAAL and the employer contribution rates have fluctuated as a result of deviation in investment
experience in the last 10 valuations, we have examined the risk for LAFPP associated with earning either higher or lower
than the assumed rate of 7.25% in future valuations using projections under a deterministic approach.
To measure such risk, we have included scenario tests to study the change in the UAAL and contribution rates if LAFPP
were to earn a market return higher or lower than 7.25% in the next year following the June 30, 2019 valuations. In Charts
5, 6 and 7, we show the aggregate employer contribution rates, funded ratios, and UAAL respectively assuming that the
Plan’s portfolio market return in 2019/2020 will be as follows: Scenario 1: 14.50%, Scenario 2: 7.25% (baseline) or
14 A

generational mortality table provides dynamic projections of mortality experience for each cohort of current and future retirees. For example, the mortality rate
for someone who is 65 next year will be slightly less than for someone who is 65 this year. In general, using generational mortality anticipates increases in the
cost of the Plan over time as participants’ life expectancies are projected to increase. This is in contrast to updating a static mortality assumption with each
experience study as we had proposed in prior experience studies.
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Scenario 3: 0.00%. Detailed employer contribution rates, funded ratios and UAAL developed for the City only (excluding
Harbor Port Police and Airport Police) for each of the Retirement and Health Plans and in total under each of the three
Scenarios over a 6-year illustration period are provided in Appendix C of this report. This information is similar to what we
understand had been provided to the City in the past to assist the City in their budgeting process.
The following table summarizes for the Retirement and Health Plans the resulting contribution changes (relative to the
June 30, 2019 valuation aggregate employer contribution rate of 46.6%) in the immediately next valuation as well as in
June 30, 2026 valuations when all of the investment gains and losses are fully recognized in the (smoothed) actuarial
value of assets.
2019/2020 Single Plan-Year Investment Return
Contribution Rate
Change

14.50%

7.25%
(Baseline)15

0.00%

June 30, 2020

-4.2% of payroll

-3.2% of payroll

-2.2% of payroll

June 30, 2026

-18.1% of payroll

-13.3% of payroll

-4.9% of payroll

The reduction in the employer rates shown in the table above is caused mainly by the full amortization of some of the
charge layers in the next several years. As of June 30, 2019, the longest-duration amortization base is 22 years and will
be fully amortized on June 30, 2041. Except for the increase in the contribution rates in about 15 years under the
unfavorable (0%) scenario, the contribution rates are expected to decrease and the Plans would be expected to reach full
funding by about 2043 under all three scenarios. 16
While we have not assigned a probability on the 2019/2020 market return coming in at these rates, the Board and other
stakeholders monitoring LAFPP should still be able to prorate and estimate the funded status and employer contribution
rates for the June 30, 2020 and next several valuations as the actual investment experience for the 2019/2020 year
becomes available throughout the year. Additionally, comparable experience in upcoming future years are likely to have a
similar impact on the Plan absent any significant plan or assumption changes.

15In

the baseline projection for the Retirement Plan, we observed that the net amortization payment is expected to be negative (a credit to the contribution rate)
even though the Retirement Plan still has a UAAL as of June 30, 2033. We have combined the UAAL layers and restarted the amortization of UAAL over 6 years
(which is the effective amortization period).
16Assuming no further assumption changes, method changes or experience that differs significantly from assumptions.
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Chart 5

RETIREMENT AND HEALTH PLANS
Projected Employer Contribution Rates Under
Three Hypothetical Market Return Scenarios for 2019/2020
for the June 30, 2019 to 2042 Valuations (% of Payroll – Payable July 15)
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Scenario #3: Return at 0.00% (2019/2020), 7.25% thereafter

19

Attachment

Chart 6

RETIREMENT AND HEALTH PLANS
Projected Funded Ratios (on Valuation Value of Assets) Under
Three Hypothetical Market Return Scenarios for 2019/2020
for the June 30, 2019 to 2042 Valuations
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Scenario #3: Return at 0.00% (2019/2020), 7.25% thereafter
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Chart 7

RETIREMENT AND HEALTH PLANS
Projected UAAL (on Valuation Value of Assets) Under
Three Hypothetical Market Return Scenarios for 2019/2020
for the June 30, 2019 to 2042 Valuations ($ Billions)
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Scenario #3: Return at 0.00% (2019/2020), 7.25% thereafter
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Plan Maturity Measures that Affect Primary Risks

The annual actuarial valuations consider the number and demographic characteristics of covered members, including
active members and non-active members (inactive vested, retirees and beneficiaries). In the past 10 valuations from
June 30, 2010 to 2019, LAFPP has become more mature, indicated by the continued increase in the ratio of non-active to
active members covered by the Retirement and Health Plans as shown in Charts 8a and 8b, respectively. The Charts also
show the ratio of members in pay status (retirees and beneficiaries) to active members. This ratio excludes the inactive
vested members who have relatively smaller liabilities. The increase in the ratios is significant because any increase in
UAAL due to unfavorable future investment and non-investment experience for a plan with a relatively larger group of nonactive members would have to be amortized and funded using the payroll of a relatively smaller group of active members.
Besides the ratio of members in pay status to active members, another indicator of a more mature plan is relatively large
amounts of assets and/or liabilities compared to active member payroll, which leads to increasing volatility in the level of
required contributions. The Asset Volatility Ratio (AVR), which is equal to the market value of assets divided by total
payroll, provides an indication of contribution sensitivity to changes in the current level of assets and is detailed for the
Retirement and Health Plans in Charts 9a and 9b, respectively. The Liability Volatility Ratio (LVR), which is equal to the
actuarial accrued liability divided by payroll, provides an indication of the contribution sensitivity to changes in the current
level of liability and is detailed for the Retirement and Health Plans in Charts 9a and 9b, respectively. Over time, the AVR
should approach the LVR because when a plan is fully funded the assets will equal the liabilities. As such, the LVR also
indicates the long-term contribution sensitivity to the asset volatility, as the plan approaches full funding.
In particular, the Retirement Plan’s AVR was 13.4 as of June 30, 2019. This means that a 1% asset gain or loss in
2019/2020 (relative to the assumed investment return) would amount to 13.4% of one year’s payroll. Similarly, the
Retirement Plan’s LVR was 14.2 as of June 30, 2019, so a 1% liability gain or loss in 2019/2020 would amount to 14.2%
of one year’s payroll. 17 Based on LAFPP’s policy to amortize actuarial experience over a period of 20 years, there would
be a 0.9% of payroll decrease or increase in the required contribution rate for each 1% asset gain or loss, respectively,
and a 1.0% of payroll decrease or increase in the required contribution rate for each 1% liability gain or loss, respectively,
for the Retirement Plan.

17The

AVR and the LVR for the Health Plan as of June 30, 2019 are 1.3 and 2.3, respectively, which are considerably different than those ratios noted above for
the Retirement Plan.
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Chart 8a

RETIREMENT PLAN
Ratios of Members in Pay-Status (Retirees and Beneficiaries) to Active Members &
Non-Active Members (Inactive Vested, Retirees and Beneficiaries) to Active Members
In June 30, 2010 to 2019 Valuations
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Chart 8b

HEALTH PLAN
Ratios of Members in Pay-Status (Retirees and Beneficiaries) to Active Members &
Non-Active Members (Inactive Vested, Retirees and Beneficiaries) to Active Members
In June 30, 2010 to 2019 Valuations
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Chart 9a

RETIREMENT PLAN
Volatility Ratios in June 30, 2010 to 2019 Valuations
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Chart 9b

HEALTH PLAN
Volatility Ratios in June 30, 2010 to 2019 Valuations
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Appendix: Actuarial Assumptions & Methods, Actuarial
Certification, and Detailed Scenario Test Results

Appendix A

Actuarial Assumptions & Methods

Unless otherwise noted, the results included in this report have been prepared based on the assumptions and methods
used in preparing the June 30, 2019 valuations.

Deterministic Projection

In addition, we have prepared the deterministic projection using the following assumptions and methods applied in the
June 30, 2019 actuarial valuation:
•

Non-economic assumptions will remain unchanged.

•

Retirement benefit formulas will remain unchanged.

•

Los Angeles Charter and Administrative Code will remain unchanged.

•

UAAL amortization method will remain unchanged (i.e., 20-year layers for actuarial gains/losses, 20-year layers for
assumption changes, 15-year layers for plan amendments, 30-year layers for actuarial surplus, and level percent of
pay).

•

Economic assumptions will remain unchanged, including the annual 7.25% investment earnings and 3.50% active
payroll growth assumptions.

•

Deferred investment gains and losses will be recognized over a seven-year period.

•

In estimating the benefit payments for the open group, we have assumed that the annual payments will increase by
4% and 7% for the Retirement and Health Plans, respectively.

•

All other actuarial assumptions used in the June 30, 2019 actuarial valuation will be realized.
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Appendix A (continued)

Other Considerations

The results presented in this report are intended to provide insight into key plan risks that can inform financial preparation
and future decision making. However, we emphasize that deterministic projections, by their nature, are not a guarantee of
future results. The modeling projections are intended to serve as illustrations of future financial outcomes that are based
on the information available to us at the time the modeling is undertaken and completed, and the agreed-upon
assumptions and methodologies described herein. Emerging results may differ significantly if the actual experience
proves to be different from these assumptions or if alternative methodologies are used. Actual experience may differ due
to such variables as demographic experience, the economy, stock market performance and the regulatory environment.
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Appendix B

Actuarial Certification

The actuarial calculations in this report were completed under the supervision of Andy Yeung, ASA, MAAA, FCA, Enrolled
Actuary and Thomas Bergman, ASA, MAAA, Enrolled Actuary.
The actuarial opinions expressed in this report were prepared by Paul Angelo, FSA, MAAA, FCA, Enrolled Actuary, Andy
Yeung, ASA, MAAA, FCA, Enrolled Actuary, and Todd Tauzer, FSA, MAAA, FCA, CERA. We are members of the
American Academy of Actuaries and we meet the Qualification Standards of the American Academy of Actuaries to
render the actuarial opinion herein.

Paul Angelo, FSA, MAAA, FCA, EA

Andy Yeung, ASA, MAAA, FCA, EA

Todd Tauzer, FSA, MAAA, FCA, CERA

Senior Vice President and Actuary

Vice President and Actuary

Vice President and Consulting Actuary
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Appendix C

Detailed Scenario Test Results – City Only

Scenario 1: Assumed Market Return 14.50% for 2019/2020 and 7.25% Return Thereafter on Market Value of Assets
6-Year Illustration of UAAL, Funding Ratio and City Contributions ($ in thousands) - Excludes Port Police and Airport Police
Contributions Made on July 15

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

June 30 of Valuation Year
$
$
$
$
$
$
$
$

UAAL
Funded Ratio
1,519,449
92.9%
1,430,767
93.6%
936,494
96.0%
518,976
97.9%
62,628
99.8%
(538,635)
102.0%
(995,957)
103.6%
(1,249,078)
104.3%
June 30 of Valuation Year

$
$
$
$
$
$
$
$

UAAL
Funded Ratio
1,725,291
51.2%
1,570,343
56.1%
1,513,862
59.7%
1,466,968
62.9%
1,409,541
66.1%
1,331,677
69.5%
1,262,198
72.4%
1,196,251
75.1%
June 30 of Valuation Year

$
$
$
$
$
$
$
$

UAAL
Funded Ratio
3,244,740
86.9%
3,001,110
88.4%
2,450,356
91.0%
1,985,944
93.0%
1,472,169
95.0%
793,042
97.4%
266,241
99.2%
(52,827)
100.2%

Retirement Plan Only
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
18.84%
19.37%
19.33%
19.22%
19.11%
19.58%
19.34%
19.13%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
14.53%
1.12%
34.49%
13.73%
1.12%
34.22%
9.61%
1.12%
30.06%
7.51%
1.12%
27.85%
6.06%
1.12%
26.29%
-1.60%
1.12%
19.10%
-2.87%
1.12%
17.59%
-3.48%
1.12%
16.77%

Contribution
Amount
$
538,776
$
553,268
$
503,020
$
482,349
$
471,267
$
354,365
$
337,772
$
333,297

Incremental
Increase
$
$
14,492
$
(50,248)
$
(20,671)
$
(11,082)
$
(116,902)
$
(16,593)
$
(4,475)

Contribution
Amount
$
201,202
$
203,232
$
208,002
$
214,936
$
221,921
$
229,131
$
238,111
$
247,836

Incremental
Increase
$
$
2,030
$
4,770
$
6,934
$
6,985
$
7,210
$
8,980
$
9,725

Contribution
Amount
$
739,978
$
756,500
$
711,022
$
697,285
$
693,188
$
583,496
$
575,883
$
581,133

Incremental
Increase
$
$
16,522
$
(45,478)
$
(13,737)
$
(4,097)
$
(109,692)
$
(7,613)
$
5,250

Health Plan Only
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
4.60%
4.85%
4.89%
4.99%
5.09%
5.23%
5.40%
5.54%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
8.19%
0.09%
12.88%
7.63%
0.09%
12.57%
7.45%
0.09%
12.43%
7.33%
0.09%
12.41%
7.20%
0.09%
12.38%
7.03%
0.09%
12.35%
6.91%
0.09%
12.40%
6.84%
0.09%
12.47%

Retirement and Health Plan Combined
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
23.44%
24.22%
24.22%
24.21%
24.20%
24.81%
24.74%
24.67%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
22.72%
1.21%
47.37%
21.36%
1.21%
46.79%
17.06%
1.21%
42.49%
14.84%
1.21%
40.26%
13.26%
1.21%
38.67%
5.43%
1.21%
31.45%
4.04%
1.21%
29.99%
3.36%
1.21%
29.24%
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Appendix C (continued)

Detailed Scenario Test Results – City Only

Scenario 2: Assumed Market Return 7.25% for 2019/2020 and 7.25% Return Thereafter on Market Value of Assets
6-Year Illustration of UAAL, Funding Ratio and City Contributions ($ in thousands) - Excludes Port Police and Airport Police
Contributions Made on July 15

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

June 30 of Valuation Year
$
$
$
$
$
$
$
$

UAAL
Funded Ratio
1,519,449
92.9%
1,430,767
93.6%
1,157,038
95.0%
1,071,989
95.6%
939,356
96.3%
643,434
97.6%
471,305
98.3%
367,753
98.7%
June 30 of Valuation Year

$
$
$
$
$
$
$
$

UAAL
Funded Ratio
1,725,291
51.2%
1,570,343
56.1%
1,536,140
59.2%
1,522,832
61.5%
1,498,195
64.0%
1,451,225
66.8%
1,410,617
69.2%
1,371,387
71.5%
June 30 of Valuation Year

$
$
$
$
$
$
$
$

UAAL
Funded Ratio
3,244,740
86.9%
3,001,110
88.4%
2,693,178
90.1%
2,594,821
90.8%
2,437,551
91.7%
2,094,659
93.2%
1,881,922
94.1%
1,739,140
94.8%

Retirement Plan Only
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
18.84%
19.37%
19.33%
19.22%
19.11%
18.97%
18.78%
18.62%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
14.53%
1.12%
34.49%
13.73%
1.12%
34.22%
10.55%
1.12%
31.00%
9.82%
1.12%
30.16%
9.66%
1.12%
29.89%
8.95%
1.12%
29.04%
5.32%
1.12%
25.22%
2.93%
1.12%
22.67%

Contribution
Amount
$
538,776
$
553,268
$
518,750
$
522,357
$
535,800
$
538,783
$
484,287
$
450,557

Incremental
Increase
$
$
14,492
$
(34,518)
$
3,607
$
13,443
$
2,983
$
(54,496)
$
(33,730)

Contribution
Amount
$
201,202
$
203,232
$
209,508
$
219,092
$
228,553
$
238,037
$
249,440
$
261,549

Incremental
Increase
$
$
2,030
$
6,276
$
9,584
$
9,461
$
9,484
$
11,403
$
12,109

Contribution
Amount
$
739,978
$
756,500
$
728,258
$
741,450
$
764,353
$
776,820
$
733,727
$
712,106

Incremental
Increase
$
$
16,522
$
(28,242)
$
13,192
$
22,903
$
12,467
$
(43,093)
$
(21,621)

Health Plan Only
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
4.60%
4.85%
4.89%
4.99%
5.09%
5.23%
5.40%
5.54%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
8.19%
0.09%
12.88%
7.63%
0.09%
12.57%
7.54%
0.09%
12.52%
7.57%
0.09%
12.65%
7.57%
0.09%
12.75%
7.51%
0.09%
12.83%
7.50%
0.09%
12.99%
7.53%
0.09%
13.16%

Retirement and Health Plan Combined
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
23.44%
24.22%
24.22%
24.21%
24.20%
24.20%
24.18%
24.16%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
22.72%
1.21%
47.37%
21.36%
1.21%
46.79%
18.09%
1.21%
43.52%
17.39%
1.21%
42.81%
17.23%
1.21%
42.64%
16.46%
1.21%
41.87%
12.82%
1.21%
38.21%
10.46%
1.21%
35.83%
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Appendix C (continued)

Detailed Scenario Test Results – City Only

Scenario 3: Assumed Market Return 0.00% for 2019/2020 and 7.25% Return Thereafter on Market Value of Assets
6-Year Illustration of UAAL, Funding Ratio and City Contributions ($ in thousands) - Excludes Port Police and Airport Police
Contributions Made on July 15

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

Valuation
Year
2018
2019
2020
2021
2022
2023
2024
2025

June 30 of Valuation Year
$
$
$
$
$
$
$
$

UAAL
Funded Ratio
1,519,449
92.9%
1,430,767
93.6%
1,377,582
94.1%
1,625,003
93.3%
1,816,263
92.8%
1,825,695
93.1%
1,938,774
93.0%
2,099,221
92.7%
June 30 of Valuation Year

$
$
$
$
$
$
$
$

UAAL
Funded Ratio
1,725,291
51.2%
1,570,343
56.1%
1,558,419
58.6%
1,578,696
60.1%
1,586,668
61.8%
1,570,580
64.0%
1,558,828
66.0%
1,546,103
67.8%
June 30 of Valuation Year

$
$
$
$
$
$
$
$

UAAL
Funded Ratio
3,244,740
86.9%
3,001,110
88.4%
2,936,001
89.2%
3,203,699
88.7%
3,402,931
88.5%
3,396,275
89.0%
3,497,602
89.1%
3,645,324
89.1%

Retirement Plan Only
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
18.84%
19.37%
19.33%
19.22%
19.11%
18.97%
18.78%
18.62%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
14.53%
1.12%
34.49%
13.73%
1.12%
34.22%
11.49%
1.12%
31.94%
12.14%
1.12%
32.48%
13.26%
1.12%
33.49%
13.73%
1.12%
33.82%
11.18%
1.12%
31.08%
9.78%
1.12%
29.52%

Contribution
Amount
$
538,776
$
553,268
$
534,479
$
562,539
$
600,333
$
627,467
$
596,813
$
586,697

Incremental
Increase
$
$
14,492
$
(18,789)
$
28,060
$
37,794
$
27,134
$
(30,654)
$
(10,116)

Contribution
Amount
$
201,202
$
203,232
$
211,181
$
223,076
$
235,006
$
246,942
$
260,770
$
275,263

Incremental
Increase
$
$
2,030
$
7,949
$
11,895
$
11,930
$
11,936
$
13,828
$
14,493

Contribution
Amount
$
739,978
$
756,500
$
745,661
$
785,615
$
835,339
$
874,409
$
857,583
$
861,960

Incremental
Increase
$
$
16,522
$
(10,839)
$
39,954
$
49,724
$
39,070
$
(16,826)
$
4,377

Health Plan Only
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
4.60%
4.85%
4.89%
4.99%
5.09%
5.23%
5.40%
5.54%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
8.19%
0.09%
12.88%
7.63%
0.09%
12.57%
7.64%
0.09%
12.62%
7.80%
0.09%
12.88%
7.93%
0.09%
13.11%
7.99%
0.09%
13.31%
8.09%
0.09%
13.58%
8.22%
0.09%
13.85%

Retirement and Health Plan Combined
Fiscal
Year End
2020
2021
2022
2023
2024
2025
2026
2027

Fiscal Year Pay
$
1,562,124
$
1,616,798
$
1,673,386
$
1,731,954
$
1,792,573
$
1,855,313
$
1,920,249
$
1,987,458

Normal Cost
23.44%
24.22%
24.22%
24.21%
24.20%
24.20%
24.18%
24.16%

City Contributions (July 15)
UAAL
Administrative
Total Rate
Amortization
Expense
22.72%
1.21%
47.37%
21.36%
1.21%
46.79%
19.13%
1.21%
44.56%
19.94%
1.21%
45.36%
21.19%
1.21%
46.60%
21.72%
1.21%
47.13%
19.27%
1.21%
44.66%
18.00%
1.21%
43.37%
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DEPARTMENT OF FIRE AND POLICE PENSIONS
701 E. 3rd Street, Suite 200
Los Angeles, CA 90013
(213) 279-3000

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS
DATE:

FEBRUARY 20, 2020

ITEM: B.5

FROM:

RAYMOND P. CIRANNA, GENERAL MANAGER

SUBJECT:

SECURITIES AND EXCHANGE COMMISSION AMENDMENTS TO EXEMPTION
FROM THE PROXY RULES FOR PROXY VOTING ADVICE AND POSSIBLE
BOARD ACTION

RECOMMENDATION
That the Board:
1.

Approve a public comment letter to the Securities and Exchange Commission (SEC) in
opposition to the proposed amendments to regulate proxy voting advice (S7-22-19) and
shareholder proposal thresholds (S7-23-19);

2.

Authorize the President of the Board, on behalf of the Board, to sign the proposed letter;
and,

3.

Authorize the General Manager to take additional action(s) if necessary on behalf of the
Board.

BACKGROUND
Los Angeles Fire and Police Pension System (LAFPP) owns shares of stock in nearly ten thousand
companies. As a shareowner, the Plan is entitled to vote on matters coming before a company’s
shareowners. Typically, these matters are routine and voted via proxy. Proxy service firms or proxy
advisors are generally hired by institutional investors to provide research, make recommendations
and to cast proxy statement votes. The Board’s proxy service provider is Glass Lewis & Company
(Glass Lewis).
On November 6, 2019, Glass Lewis notified Staff that on November 5, 2019, the Securities and
Exchange Commission voted to issue a proposed rule change to the Securities Exchange Act of
1934 regarding proxy voting advice (File No. S7-22-19: Amendments to Exemptions from the Proxy
Rules for Proxy Voting Advice) and a proposed procedural change (File No. S7-23-19: Procedural
Requirements and Resubmission Thresholds under Exchange Act Rule 14a-8). The SEC provided
a 60-day public comment period, which has since been extended. On February 3, 2020, Glass
Lewis, on behalf of their clients, submitted a public comment letter opposing the proposed changes
(Attachment II).

File No. S7-22-19 imposes new conditions proxy voting advisors will need to meet to retain
exemptions from the current proxy voting rules and alters the relationship between asset owners
and proxy voting advisors. The proposed rule would codify that a person furnishing proxy voting
recommendations, research and analysis is considered to be engaging in a proxy solicitation and
be prevented from providing the service unless it qualifies for an exemption from proxy solicitation
rules. The proposed rule would also add new conditions or hurdles for proxy voting advisors to
deliver research to their clients (i.e. proxy voting advisors must provide an opportunity for companies
to review and give feedback on a draft proxy report on annual and special meetings before sending
it to institutional investor clients).
File No. S7-23-19 increases the threshold of a shareholder’s ownership amount and length of time
in order to be eligible to vote, raises the resubmission threshold for a failed proposal, and makes a
series of changes that makes it more challenging to file proposals.
DISCUSSION
The Board actively participates as a shareholder to vote in proxy issues of publicly traded companies
through the adoption of the Board’s Proxy Policy (Section 7.0 – Proxy Voting Policy). Whenever an
issue arises, Staff has always sided with having more shareholder rights. While Staff supports the
stated objectives of the SEC’s proposal with respect to promoting the accuracy, conflict
management and disclosure and transparence of proxy advice, Staff agrees with Glass Lewis’
concerns that the proposed rule and procedure (S7-22-19 and S7-23-19) will have adverse
consequences for investors and the public interest. Specifically, Staff believes that the proposed
rule and procedure threatens to impair proxy voting advisors’ independence to provide unbiased
recommendations and proxy voting reports. Staff believes that having diverse and unbiased points
of view encourages stronger governance practices in publicly traded companies, and thus protects
shareholder value.
CONCLUSION
While Glass Lewis has already submitted a public comment letter on behalf of its 1300 institutional
investor clients, Staff is recommending the Board submit a separate and individual public comment
letter (Attachment I) opposing the SEC’s proposed amendment and procedural changes.
This report was prepared by:
Annie Chao, Investment Officer
Investments Division
RPC:TL:PGP:AC
Attachments: I. Board of Fire and Police Pensions Draft Public Comment Letter to the SEC
II. Glass Lewis’ February 3, 2020 Public Comment Letter to the SEC
III. File No. S7-22-19: Amendments to Exemptions from the Proxy Rules for Proxy
Voting Advice
IV. File No. S7-23-19: Procedural Requirements and Resubmission Thresholds
under Exchange Act Rule 14a-8
Board Report
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BOARD OF
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CITY OF LOS ANGELES
CALIFORNIA

ADAM NATHANSON

DEPARTMENT OF
FIRE AND POLICE
PENSIONS
701 EAST 3RD STREET
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LOS ANGELES, CA 90013-1843

PRESIDENT
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RAYMOND P. CIRANNA
GENERAL MANAGER

_____

February 20, 2020
Ms. Vanessa A. Countryman
Secretary
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549-0609
Re:

Amendments to Exemption from the Proxy Rules for Proxy Voting Advice
Release No. 34-8457
SEC File No. S7-22-19
Procedural Requirements and Resubmission Thresholds under Exchange
Act Rule 14a-8
Release No. 34-87458
SEC File No. S7-23-19

Dear Ms. Countryman,
As a public pension plan, the Board of Fire and Police Pension Commissioners of the City
of Los Angeles share the Securities and Exchange Commission’s goals of good corporate
governance and ensuring that the proxy process functions properly. With assets over
$25 billion and over 26,000 members and beneficiaries, we also believe in protecting
shareholder rights and the principal importance that shareholders exercise their rights to
vote at annual meetings and special meetings. Thus, we are taking advantage of the
extended public comment periods to submit a formal letter in opposition to SEC File No.
S7-22-19 and SEC File No. S7-23-19.
On February 3, 2020, Glass Lewis & Company submitted a public comment letter on
behalf of the 1,300 clients they represent. We agree that S7-22-19 and S7-23-19 would
have adverse consequences for investors and the public interest. While S7-22-19 has
the intended purpose of promoting the accuracy, conflict management and disclosure,
and transparency of proxy advice, we are concerned that the costly and rigid multiple
review and feedback mechanisms in the proposed rules would introduce significant and
unmanageable delays in institutional investors receiving unbiased reports and proxy
www.lafpp.com

Ms. Vanessa A. Countryman
U.S. Securities and Exchange Commission
February 20, 2020
Page 2
voting recommendations. Regarding S7-23-19, the change in procedural threshold
increases would limit shareholders’ ability to exercise their voting rights and the use of
shareholder proposals.
We share a secondary concern that the process to adopt the amendments to Securities
Exchange Act of 1934 has been rushed with inadequate time for public comments, legal,
economic and practical analysis, and proper process testing. If adopted under the current
rushed process, the public’s faith in government’s rulemaking and due process will be
tested.
The Board of Fire and Police Pension Commissioners of the City of Los Angeles is
committed to be an active shareholder of publicly traded companies through the Board’s
Proxy Voting Policy. Exercising our shareholder right to vote is a key method in which
our Plan engages with companies and articulate our value for good governance and
maximizing shareholder value. As such, we respectfully request that the Commission
NOT adopt the proposed rules set forth in S7-22-19 and S7-23-19. Instead, we are
requesting that the Securities and Exchange Commission continue to work with proxy
advisors, investors and other stakeholders to develop a balanced and thoughtful
approach to the area of promoting the accuracy, conflict management and disclosure,
and transparency of proxy advice. This approach better serves the interest of all market
participants.
Respectfully,

Adam Nathanson
President

Raymond P. Ciranna
General Manager

c: Chairman Jay Clayton
Commissioner Robert J. Jackson, Jr.
Commissioner Hester M. Peirce
Commissioner Elad L. Roisman
Commissioner Allison Herren Lee

Attachment II

February 3, 2020
Ms. Vanessa A. Countryman
Secretary
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549-0609
Re: Amendments to Exemptions from the Proxy Rules for Proxy Voting Advice
Release No. 34-87457
SEC File No. S7-22-19
Dear Ms. Countryman:
Thank you for the opportunity to comment on the “Amendments to Exemptions from
the Proxy Rules for Proxy Voting Advice,” recently proposed by the Securities and Exchange
Commission. 1 Glass Lewis shares the Commission’s goal of making sure that the proxy process
functions properly and enables shareholders to exercise their right to vote at annual and special
meetings. To that end, Glass Lewis has engaged with the Commission on numerous occasions
during its continuing efforts to explore how to improve the proxy process, a critical component
of the corporate governance system.
Glass Lewis also fully supports and embraces the stated objectives of the Commission’s
proposal with respect to proxy advice — promoting the accuracy, conflict management and
disclosure, and transparency of that advice. This includes appropriate engagement with the
companies that are the subject of proxy advice. In fact, we have committed to follow the
internationally-endorsed Best Practices Principles for Shareholder Voting Research Providers,
which address these critical issues, and annually report on our compliance with those
principles.
Regrettably, however, we believe that the proposed rules would not further those
objectives, but instead would have severe adverse consequences for investors and the public
interest. In particular, we are deeply concerned that the costly and rigid “review and feedback”
mechanisms in the proposed rules would introduce significant and unmanageable delays into
the already compressed annual meeting time frame and threaten to impair proxy advisors’
U.S. Securities and Exchange Commission, Amendments to Exemptions from the Proxy Rules
for Proxy Voting Advice, Release No. 34-87457 (Nov. 5, 2019) (the “Proposing Release” or
“Release”).
1

1

independence. Both effects could hamper Glass Lewis’ ability to meet its institutional investor
clients’ needs, while at the same time detracting from the limited time available for investors’
deliberations and ability to engage with companies on critical corporate governance issues.
These adverse consequences would be compounded by the Commission’s plan to codify its
August 2019 Interpretation that proxy advice is a solicitation, which introduced the specter of
companies filing lawsuits to challenge matters of judgment, including proxy advisors’
methodologies, opinions and recommendations.
We are also concerned that the rushed process that has been followed in this
rulemaking is not sufficient to adequately consider the legal issues its novel approach would
raise and to fully understand and analyze the consequences — economic and otherwise — of
the untested, unprecedented regulatory regime it would introduce. Accordingly, we
respectfully submit that the Commission should not adopt the proposed rules and, instead,
should continue to work with proxy advisors, investors and other stakeholders to develop a
balanced and thoughtful approach to this area that better serves the interests of all market
participants.
I. Background.
A. Glass Lewis.
Founded in 2003, Glass Lewis is a leading independent proxy advisor. As a proxy
advisor, the Glass Lewis provides proxy research and vote management services to institutional
investor clients throughout the world. While, for the most part, investor clients use Glass Lewis
research to help them make proxy voting decisions, these institutions also use Glass Lewis
research when engaging with companies before and after shareholder meetings. Further,
through Glass Lewis’ Web-based vote management system, Viewpoint®, Glass Lewis provides
investor clients with the means to receive, reconcile and vote ballots according to custom
voting guidelines and record-keep, audit, report and disclose their proxy votes.
Glass Lewis serves more than 1,300 institutional investor clients — primarily pension
funds, mutual funds and other institutions that invest on behalf of individual investors and have
a fiduciary duty to act, including through proxy voting, in the best interests of their
beneficiaries. In 2018, Glass Lewis issued 23,210 proxy research reports, including 5,565
reports on U.S. issuers and 17,550 reports on non-U.S. issuers.2
This letter uses 2018 numbers for consistency with our earlier submission on the Release’s
Paperwork Reduction Act (“PRA”) analysis. See Letter from Nichol Garzon-Mitchell, Senior Vice
President and General Counsel, Glass Lewis to Alexander Goodenough, Office of Management
and Budget (Jan. 7, 2020), available at https://www.sec.gov/comments/s7-22-19/s722192
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In addition, a significant majority of Glass Lewis’ clients have their own custom voting
policies. Glass Lewis helps these clients implement their policies by applying them to the
circumstances presented by companies in their proxy statements and recommending how they
vote accordingly. During the policy formulation process, an institution will review Glass Lewis’
policies to assess the similarities and differences between the institution’s views and Glass
Lewis’ “house policy.” Glass Lewis engages extensively with institutional investors and aims to
have policies that reflect the views of its clients. Accordingly, it is not uncommon for an
investor client to elect to implement the same policy as Glass Lewis for some or all of the issues
up for vote. Institutional investors are increasingly opting for more detailed policies with
specific views on how to address the issues that may come up on a proxy (e.g., U.S. companies
alone have approximately 250 issues), and, as noted above, most therefore have custom voting
policies. In many instances, their views are so specific to each unique situation that they will
often opt for case-by-case analysis.
Glass Lewis also executes votes on behalf of investor clients in accordance with the
specific instructions of those clients. To that end, Glass Lewis implements client voting policies
on its vote management system so that each ballot populates with recommendations based on
the specific policies of the client, enabling the client to submit votes in a timely and efficient
manner. (Under no circumstance is Glass Lewis authorized to deviate from a client’s
instructions or to determine a vote that is not consistent with the policy specified by the client.)
When a preliminary ballot is ready for review, the voting system will alert the client and provide
such client with relevant disclosures and other information needed to review and evaluate the
matters up for a vote. Clients can choose to restrict the submission of a ballot until after their
authorized personnel have reviewed and approved the votes. Clients can also make — and
often do make — changes to their preliminary ballots before signing off. And, assuming the
voting deadline has not passed, they can even change their votes and resubmit them.
B. The role of proxy advisors.
Glass Lewis believes that proxy advisors play an important support role, providing
resources and technical, subject-matter expertise to help institutional investors meet their
fiduciary responsibility to vote securities on behalf of their participants and beneficiaries in a
cost-effective way. As the Commission itself has explained, “When making voting
determinations on behalf of clients, many investment advisers retain proxy advisory firms to
perform a variety of functions and services . . . . Contracting with proxy advisory firms to
6617071-202957.pdf (“PRA Submission”). In 2019, Glass Lewis issued 26,198 reports,
including 5,460 reports on U.S. issuers and 20,738 reports on non-U.S. issuers.
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provide these types of functions and services can reduce burdens for investment advisers (and
potentially reduce costs for their clients) as compared to conducting them in-house.” 3
As an increasing share of American investors own stock indirectly, such as through
mutual and pension funds, these individual investors are dependent on those institutional
investors to vote on their behalf and act in their best interest. In order to do so both effectively
and efficiently, those institutional investors often leverage their resources by using the services
of a proxy advisor. As the Council of Institutional Investors and a coalition of investors have
explained:
Retail holders now invest much of their capital with institutional investors because they
understand that institutional investors’ expertise and size bear the expectation of higher
returns, lower costs and mitigated risks. Importantly, retail investors also understand
that aggregating their individual holdings into larger, concentrated blocks through an
institutional manager allows for more effective monitoring of company management.
Even so, institutional investors themselves face challenges in spending significant time
and resources on voting decisions because the funds and other vehicles they manage
receive only a portion of the benefits conveyed on all investors of the relevant
enterprise.
Proxy advisors are a market-based solution to address many of these practical cost
issues. Proxy advisors effectively serve as collective research providers for large
numbers of institutional investors, providing these investors an affordable alternative to
the high costs of individually performing the requisite analysis for literally hundreds of
thousands of ballot proposals at thousands of shareholder meetings each proxy season.4
U.S. Securities and Exchange Commission, Commission Guidance Regarding Proxy Voting
Responsibilities of Investment Advisers, Release No. IA-5325 at 5 (Aug. 21, 2019) (“August 2019
Guidance”); see also comments of Chairman Jay Clayton at the U.S. Chamber of Commerce
event on “Corporate Governance: Making the Case for Reform” (July 16, 2019) (“Outsourcing . .
. in itself is not a bad thing. All the time in America we create value through outsourcing,
outsourcing ministerial tasks, in this case, of going through filings and crunching the data,
providing data reports, that’s good. It probably saves shareholders, saves investors money.”),
available at https://www.centerforcapitalmarkets.com/event/corporate-governance-makingthe-case-for-reform/.
3

Letter of Ken Bertsch, Executive Director, Council of Institutional Investors and 60 institutional
investors to Chairman Jay Clayton, at 2 (Oct. 15, 2020) (“CII October 15 Letter”).; see also
Michael Cappucci, Harvard Management Company, “The Proxy War Against Proxy Advisors,” at
7-8 (Nov. 16, 2019) (“Importantly, [proxy advisors] economize the proxy research and voting
4

4

Even the largest asset managers can benefit from the work of proxy advisors. As
Professor S.P. Kothari, now the Commission’s Chief Economist, has explained:
Although large asset managers typically have a unit responsible for recommending
proxy votes, it’s usually small and hard-pressed to review the more than 1,000 proxies it
might be sent during proxy season. Staffers in such units readily admit they lack the time
and expertise to conduct in-depth analyses of complex issues like non-GAAP criteria and
peer group composition. That’s why most asset managers subscribe to proxy advisory
services, such as Institutional Shareholder Services (ISS) and Glass Lewis (GL). 5
In addition, proxy advisors can help asset managers and other investors mitigate their
own conflicts of interest in voting shares on behalf of their participants or beneficiaries. As the
SEC has noted, an investment adviser “may look to the voting recommendations of a proxy
advisory firm when the investment adviser has a conflict of interest, such as if, for example, the
investment adviser’s interests in an issuer or voting matter differ from those of some or all of
its clients.” 6 While the investment adviser, of course, remains responsible for voting in its
clients’ best interests, the SEC has also noted that “this third-party input into such an
investment adviser’s voting decision may mitigate the investment adviser’s potential conflict of
interest.” 7
C. The regulatory environment of proxy advisors.
Proxy advisors are hired by and work to assist institutional investors in voting shares on
behalf of their clients and beneficiaries. Existing SEC rules establish a robust regulatory
functions by spreading the costs of tracking, analyzing, and processing many thousands of
proxy votes over a larger pool of shareholders.”), available at
https://corpgov.law.harvard.edu/2019/11/27/the-proxy-war-against-proxy-advisors/.
Robert C. Pozen and S.P. Kothari, “Decoding CEO Pay,” Harvard Business Review (July-Aug
2017); see also United States Department of Treasury report to President Trump on “A Financial
System that Creates Economic Opportunities, Capital Markets,” at 31 (Oct. 2017) (“institutional
investors, who pay for proxy advice and are responsible for voting decisions, find the [proxy
advisory firm] services valuable, especially in sorting through the lengthy and significant
disclosures contained in proxy statements”).
5

6

August 2019 Guidance at 5-6.

7

Id. at 6.
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framework for investment advisers’ voting of proxies on behalf of their clients, including
imposing specific responsibilities for their oversight of third-party service providers they use in
the voting process.
First, advisers must comply with Rule 206(4)-6 under the Investment Advisers Act of
1940, which is specifically “designed to ensure that advisers vote proxies in the best interest of
their clients.” 8 Under this rule, investment advisers must: 1) adopt policies and procedures to
ensure proxies are voted in the best interest of clients; 2) disclose to clients how they can
obtain information from the adviser on how their securities were voted; and 3) describe the
adviser’s proxy voting policies and procedures to clients, and, upon request, provide clients
with a copy of those policies and procedures. Investment advisers must also annually review
the adequacy of their proxy voting policies.9
Second, investment companies must disclose how they vote proxies relating to portfolio
securities they hold and file with the SEC and make available to shareholders information about
specific proxy votes cast. 10 Public disclosure of votes creates market discipline, allowing current
and potential investors to evaluate how mutual funds and others are voting their shares on
issues of concern to them. 11
The SEC has also specifically and repeatedly addressed investment advisers’ regulatory
responsibilities to oversee the work of any proxy advisors they hire to aid their proxy voting.
First, the Staff issued guidance in 2014 with its expectations for adviser due diligence and
oversight of proxy advisors. 12 Among other things, the Staff outlined a number of steps
advisers can take before retaining a proxy advisory firm, including evaluating the proxy
advisor’s: 1) staffing and personnel; 2) ability to identify and address any conflicts of interest;
U.S. Securities and Exchange Commission, Proxy Voting by Investment Advisers, SEC Release
No. IA-2106 (Jan. 31, 2003).
8

9

Rule 206(4)-7 under the Advisers Act, 17 C.F.R. 275.206(4)-7.

U.S. Securities and Exchange Commission, Disclosure of Proxy Voting Policies and Proxy
Voting Records by Registered Management Investment Companies, SEC Release No. 33-8188
(Jan. 31, 2003).
10

See, for example, Jeff Sommer, “Want a Bigger Say on Corporate Behavior? Move your
Money,” New York Times (Dec. 12, 2019).

11

U.S. Securities and Exchange Commission, Staff Legal Bulletin No. 20, Proxy Voting: Proxy
Voting Responsibilities of Investment Advisers and Availability of Exemptions from the Proxy
Rules for Proxy Advisory Firms (June 30, 2014).
12
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and 3) policies and procedures to ensure that its voting recommendations are based on
accurate information. The Staff conveyed that it expects advisers to engage in ongoing
oversight of the proxy advisor on these issues.
Most recently, just this past August, the Commission issued a release with further
guidance for investment advisers on their proxy voting responsibilities, including their use of
proxy advisory firms to assist them in exercising these responsibilities. Building on the Staff’s
2014 guidance, the Commission release outlines a number of steps an investment adviser can
take to fulfill its regulatory responsibilities when it retains a proxy advisor. In addition to more
specific, detailed questions relating to the proxy advisor’s capacity and potential conflicts, the
August 2019 Guidance suggests investment advisers consider:
●

Whether the proxy advisory firm has an effective process for seeking timely input from
issuers and proxy advisory firm clients with respect to its proxy voting policies,
methodologies and peer group constructions;

●

Whether a proxy advisory firm has adequately disclosed to the investment adviser its
methodologies in formulating voting recommendations;

●

The nature of any third-party information sources that the proxy advisory firm uses as a
basis for its voting recommendations;

●

When and how the proxy advisory firm would expect to engage with issuers and third
parties;

●

The effectiveness of the proxy advisory firm’s policies and procedures for obtaining
current and accurate information relevant to matters included in its research and on
which it makes voting recommendations;

●

The proxy advisory firm’s engagement with issuers, including the firm’s process for
ensuring that it has complete and accurate information about the issuer and each
particular matter, and the firm’s process, if any, for investment advisers to access the
issuer’s views about the firm’s voting recommendations in a timely and efficient
manner;

●

The proxy advisory firm’s efforts to correct any identified material deficiencies in the
proxy advisory firm’s analysis;

●

The proxy advisory firm’s disclosure to the investment adviser regarding the sources of
information and methodologies used in formulating voting recommendations or
executing voting instructions; and
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●

The proxy advisory firm’s consideration of factors unique to a specific issuer or proposal
when evaluating a matter subject to a shareholder vote.13

The August 2019 Guidance also explains that “an investment adviser is not required to
accept the authority to vote client securities, regardless of whether the client undertakes to
vote the proxies itself,” and, in fact, gives a number of examples of arrangements an
investment adviser could reach with a client that do not involve voting on all or even most
proxy matters.14 Finally, the guidance conveys the SEC’s expectations for investment advisers
to engage in ongoing oversight of proxy advisors on relevant issues.
Glass Lewis’ experience is that its clients take their oversight responsibilities very
seriously. Glass Lewis devotes substantial resources to regularly engaging with its clients as
they carry out their due diligence by answering oral and written questions, providing written
materials and facilitating visits to its office sites.
In addition to oversight by their investment adviser clients, proxy advisors hold
themselves accountable to a set of best practices principles designed specifically for the proxy
advisor industry. These principles have grown out of a number of regulatory consultations
around the globe on the role of proxy advisors in recent years. Recognizing that proxy advisors
are a voluntary, private-market response to investors’ need for independent, cost-effective
advice, most jurisdictions to study these issues have concluded that encouraging the
development of best practices, rather than government regulation, was the appropriate
response.
Most notably, in 2013, after a public consultation, the European Securities and Markets
Authority (“ESMA”) found no evidence of a market failure and therefore did not see a need for
binding or quasi-binding regulation of proxy advisors. 15 Instead, ESMA said the “appropriate
13

August 2019 Guidance.

August 2019 Guidance at 9-12. In late 2018, the SEC Staff also withdrew two no-action
letters that corporate commenters had criticized as effectively encouraging investment advisers
to use an independent proxy advisor as part of fulfilling their fiduciary duty when they may
have a conflict in voting on behalf of a client. See U.S. Securities and Exchange Commission, IM
Information Update, Statement Regarding Staff Proxy Advisory Letters, IM-INFO-2018-02 (Sept.
2018).

14

See Press Release, “ESMA recommends EU Code of Conduct for proxy advisor industry,”
(Feb. 19, 2013), available at
https://www.esma.europa.eu/sites/default/files/library/2015/11/2013-240.pdf.; see also U.S.
General Accountability Office, Report to Congress, Corporate Shareholder Meetings—Proxy
15
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approach” was for the industry to develop a code of conduct, to be applied on a comply-orexplain basis that would address two areas of concern raised in the consultation: 1) identifying,
disclosing and managing conflicts of interest; and 2) fostering transparency to ensure the
accuracy and reliability of the advice.
In response, Glass Lewis and other leading proxy advisors formed the Best Practice
Principles Group (“BPPG”) to develop a code of conduct (“Principles” or “Code”) for the
industry, which the signatories to the Principles said they would apply globally. The BPPG
developed the Principles with input from ESMA and other stakeholders, including numerous
issuer respondents to the consultation from both Europe and North America. Following a
global, public consultation, the Principles were officially launched in March 2014. 16
The Principles encourage transparency, conflict management and disclosure and
engagement with companies when appropriate. Glass Lewis meets the Principles’ standards by
making the following publicly available on its website: full guidelines; research approach and
methodologies; conflict avoidance and disclosure policies; and public-company engagement
procedures. Since the launch of the Principles, Glass Lewis and the other charter signatories
have each published their Statements of Compliance, featuring detailed information on how
the organizations comply with the Principles. Glass Lewis applies the Code to its activities
globally, including in the United States, and updates its Statement of Compliance annually.
Advisory Firms’ Role in Voting and Corporate Governance Practices, at 11 (Nov. 2016) (“GAO
2016 Report”) (“In recent years, [ESMA and the Canadian Securities Administrators] conducted
reviews of the proxy advisory firm industry and concluded that regulatory intervention was not
needed. Specifically, the European Securities and Markets Authority concluded that regulation
was not justified because there was no evidence of a market failure in relation to how proxy
advisory firms interact with institutional investors and corporate issuers. However, both
entities proposed guidance and recommendations for the firms to enhance transparency,
among other issues.”) (emphases added).
More information on the BPPG is available on its website, see https://bppgrp.info/. In
2017, the charter signatories to the Principles conducted another public consultation to elicit
market feedback on the extent to which the Principles were achieving their original objectives
and to identify opportunities for improving understanding and transparency. An advisory
panel, comprised of stakeholders from companies, asset owners, asset managers and other
constituencies, provided input to the preparation of the consultation under the guidance of an
independent chairman. Among other things, the latest update to the Principles addresses the
transparency requirements for proxy advisors outlined in the EU DIRECTIVE 2017/828 of 17
May 2017 (“SRD II”) amending Directive 2007/36/EC as regards the encouragement of longterm shareholder engagement.
16
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To enhance its governance, per the recommendation of ESMA and complementary to
the requirements of SRD II as well as stewardship developments in other markets globally, the
BPPG is in the process of forming an Independent Oversight Committee. The Committee will be
comprised of both investor and issuer representatives, as well as independent members,
including an independent oversight Chair, to provide an annual independent review of the
Principles and the public Statements of Compliance of each signatory and to hold all members
accountable.
Glass Lewis continues to believe, consistent with the approaches chosen by ESMA, the
Canadian Securities Administrators, the Securities and Exchange Board of India, 17 and most
recently, the Financial Services Agency and the Tokyo Stock Exchange, through the Council of
Experts on Japan’s Stewardship Code, 18 that a market-based solution to proxy advisor
oversight and accountability is appropriate. In particular, Glass Lewis believes that an industry
code of best practices is the appropriate means to address the issuer concerns raised in the
Proposing Release – namely accuracy, conflict management, transparency of policies and
methodologies, and engagement. In our view, the existing standards of conduct, coupled with
a mechanism to monitor and ensure compliance, would be a more appropriate way to address
these issues and would best serve the interest of all market participants.
II. There is no need for the proposed rules.
Our first concern with the proposed rules is perhaps the most basic — the Commission
has not shown any need for them. The Release contains no empirical evidence showing a proxy
advice error rate that warrants regulation, nor are we aware of any. In fact, the available
evidence is to the contrary. Likewise, the Commission has not explained what is deficient about
proxy advisors’ current conflict disclosure practices to warrant the breadth and extent of the
very prescriptive disclosures that would be required. Nor does it explain why proxy advisors’
current issuer engagement practices, which include the ability for issuers to fact check the data
See “SEBI seeks public comments on Report submitted by the working group on Issues
related to Proxy Advisers (PA)” (July 29, 2019) (“Establishment of and adherence to a global
code of conduct, coupled with proper oversight by investors, has proven to be effective in
ensuring the quality and integrity of proxy advisory research – without adding an undue burden
on investors or inhibiting competition.”), available at
https://www.sebi.gov.in/reports/reports/jul-2019/report-of-working-group-on-issuesconcerning-proxy-advisors-seeking-public-comments_43710.html.
17

See newly proposed “Principle 8 of the Principles for Responsible Institutional Investors,”
(proposing a principles-based “comply or explain” approach in Japan’s Stewardship Code),
available at https://www.fsa.go.jp/en/refer/councils/stewardship/20191220/01.pdf.
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used in the formulation of the proxy voting advice as well as the opportunity to provide
feedback on the advice itself, are inadequate.
A. There is no basis for claims of inaccuracy other than issuer concerns.
The Proposing Release is premised on the proposition that radical changes are needed
to how investors get proxy advice because of the current level of inaccuracy in proxy advisors’
work. While Glass Lewis, of course, shares the Commission’s goal of promoting proxy advice
accuracy, the Commission has not come forward with evidence that proxy advisor inaccuracy is
a problem, let alone one sufficient to warrant this regulatory response. The Proposing Release
cites issuer “concerns” about inaccuracy — a term invoked dozens of times in the Release —
but the Release does not evaluate or substantiate these issuer concerns in any meaningful way.
In fact, as discussed further below, even the economic analysis only tabulates the number of
instances in which issuers claimed there was a proxy advisor error, without purporting to
confirm that any of these alleged mistakes were in fact errors. As one commenter has pointed
out, “The paucity of evidence of systematic factual errors by proxy advisors suggests that, in
fact, the opposite is true.” 19
As Commissioner Lee noted in dissenting from issuing the proposal, “What is missing in
this proposal, however, are two critical underpinnings for the policy choices it reflects. First, it is
missing data demonstrating an error rate in proxy advice sufficient to warrant a rulemaking.” In
fact, not only is empirical evidence of a problem with proxy advisor accuracy missing, but, as
Commissioner Lee noted, “[T]he proposal relies in large part not on specific instances of
material factual inaccuracies, but on generalized, unsubstantiated allegations of
inaccuracies.” 20
Nor did the Commission consider and rationally respond to evidence contradicting the
issuer concerns cited in the Release. As Commissioner Lee again noted, “In fact, as the
comment file shows, assertions of widespread factual errors have been methodically analyzed
and largely disproven.” Specifically, shortly before the proposal was issued, the Council of
Institutional Investors (“CII”) submitted a detailed analysis of the only industry report cited in
the Release that purported to study proxy advisor errors (as opposed to surveys or generalized
allegations). That industry report had found 39 claimed errors in proxy advisor reports over a
19

CII October 15 Letter at 3.

See Statement of the Honorable Allison Herren Lee at SEC Open Meeting (Nov. 5, 2019),
available at https://www.sec.gov/news/public-statement/statement-lee-2019-11-05shareholder-rights.
20
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nearly three year period.21 CII analyzed each of the 39 situations, however, and reported its
findings:
From our review of the filings that ACCF references, it is clear that most of the claimed
“errors” actually are disagreements on analysis and methodologies, and that some
other alleged proxy advisory firm errors derive from errors in the company proxy
statements. Finally, in some cases, ACCF simply misstates what the company said. We
think ACCF has documented no more than 18 reports with factual inaccuracies that can
be blamed on proxy advisory firms, not the 39 that it claims. 22
As CII pointed out, this amounts to “a factual error rate on a report basis of 0.057% to
0.123% (18 to 39 reports with one or more factual errors in 31,830 reports).” 23
Nor does the Proposing Release account for the self-interest inherent in such issuer
concerns. Proxy advisors are hired by investors to provide an expert, independent perspective
on management recommendations. And while evidence shows proxy advisors generally agree
with management recommendations 80-90% of the time, the remainder of the situations are
instances where the proxy advisor sees the issue differently than management did. As one
commentator noted, “Almost by definition, this means that recommendations that don’t agree
with management are viewed as inaccurate, uninformed and value destroying.” 24 This obvious
dynamic calls out for some agency scrutiny of these issuer claims. Instead, the Release credits
those concerns without accounting for their holders’ perspective or the countervailing
evidence.

Even these remarkably few reported errors were not substantiated; the report’s
methodology involved assuming that if an issuer claimed a proxy advisor error, there was an
error. See American Council for Capital Formation, “Are Proxy Advisors Really a Problem?,” at
11 (Oct. 2018), available at https://accfcorpgov.org/wpcontent/uploads/2018/10/ACCF_ProxyProblemReport_FINAL.pdf.
21

Letter of Ken Bertsch, Executive Director, Council of Institutional Investors to Chairman Jay
Clayton, at 3 (Oct. 24, 2020) (“CII October 24 Letter”) (emphasis in original).
22

CII October 24 Letter at 3. Of course, each report contains many different issues and even
more individual data elements. On a per issue or data element basis, the error rate would be
even lower.
23

24

See Cappucci, “The Proxy War Against Proxy Advisors,” at 30.
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In sum, faced with issuer “concerns” and evidence that those concerns were overstated,
the Commission did not evaluate whether the concerns were valid. The Commission simply
noted the discrepancy and moved forward with proposing an unsubstantiated, costly and
harmful new regulatory system to address the asserted concerns. We respectfully submit that
reasoned agency decision-making requires more than this.
Nor did the Commission assess the significance of the claimed errors in any way. Here,
too, the Commission did not grapple with disconfirming evidence in its rulemaking record. In
2016, GAO conducted an extensive review of issuers’ concerns about proxy advisors and
specifically found that “[b]oth corporate issuers and institutional investors we interviewed said
that the data errors they found in the proxy reports were mostly minor, but . . . some errors can
lead to negative recommendations.” 25 The Release, however, despite extensively relying on
GAO’s report, makes no mention of this. The SEC’s approach of merely relying on issuer
concerns and not validating or evaluating the asserted concerns in any way does not shed any
light on the significance of the asserted problem.26
To be sure, proxy advisors — however rigorous their processes and quality controls —
do inevitably make some mistakes and not all mistakes are as trivial as the one cited above. 27
GAO 2016 Report at 29; see also Broc Romanek, “Proxy Advisers Handbook for In-House
Counsel,” at 22 (Jan. 2015) (“There’s a realm of type of errors, some significant — some not.
Some are merely a matter of interpretation — differences in opinion — and not really errors.
And some “errors” are really updates as developments occur at a company. Some might be
changes not reflected in a company’s disclosures — so they are just additional data points not
reflected in a SEC filing so the proxy advisers weren’t aware of them.”); see also Cappucci, The
Proxy War Against Proxy Advisors, at 19 (describing an industry report that had included a
survey of its members to find examples of proxy advisors’ inaccuracy: “Evidence of inaccuracies
in proxy advisors’ research ranges from the trivial to the legitimately troubling. For example, on
the lighter end, one executive noted that ISS’ report stated that ‘our CEO was ‘entitled’ to use
company aircraft for personal travel, when in fact he is required to do so.’”).
25

Cf. Hester Peirce & Jerry Ellig, “SEC Regulatory Analysis: A Long Way to Go and a Short Time
to Get There", 8 Brook. J. Corp. Fin. & Com. L. at 423-24 (2014) (criticizing basis for SEC
rulemaking because “The SEC did not provide evidence . . . to support the proposition that
inaccurate information is a significant problem.”), available at:
https://brooklynworks.brooklaw.edu/bjcfcl/vol8/iss2/.
26

Glass Lewis’ error rate is less than 1%. Its main competitor discloses a similar error rate.
When Glass Lewis is notified of a purported factual error or omission in one of its research
reports, Glass Lewis immediately initiates a review process of the notification and the report. If
a report is updated to reflect any material revisions, new publicly-available disclosures by the
27
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But this would be true of any professional adviser, especially one producing tens of thousands
of reports on complex subjects a year. If the mere occurrence of some errors were enough,
every professional service would warrant regulation. What is absent here is any evidence that
there is a systemic or significant problem that warrants a regulatory response. Indeed, we note
that even a group of House members who support proxy advisor regulation have written to the
SEC as part of this rulemaking asking the SEC to produce empirical evidence of proxy advisor
errors. 28
The reality is that proxy advisors’ clients already have the proper incentive to seek out
accurate advice. After all, why would anyone — let alone a sophisticated institutional investor
— voluntarily pay for advice that is rife with inaccuracies, especially when they are using it to
inform how they vote on important matters that can affect their shareholder value? In fact,
proxy advisors compete based on the accuracy of their advice. As one commenter put it,
“Proxy advisors’ business model depends on factual accuracy and their incentives are thus
aligned with issuers and institutional investors alike.” 29
If market incentives were not enough, the SEC has repeatedly told investment advisers
— most recently and definitively this past August — that they have a responsibility as a legal
matter to evaluate the accuracy of proxy advisors’ recommendations and their processes for
correcting errors as part of their due diligence in using them as a service provider. Given the
market incentives and legal responsibilities already in place, the SEC should have produced a
issuer or the correction of a factual error, Glass Lewis notifies all clients that accessed the
report or have corresponding ballots, regardless of whether the update affected any
recommendations. There is no deadline for notification of a purported material factual error.
Additionally, the exact nature of the report’s updates and revisions are clearly described in the
republished report. If an issuer notifies Glass Lewis of a relevant factual error or omission in a
report, Glass Lewis will respond and address the issuer’s comments and/or questions.
See Comments of the Honorable Bryan Steil et al., U.S. House of Representatives, at 3 (Jan.
6, 2020) (“What does the empirical evidence suggest as to the prevalence of factual errors in
proxy advisory services?”), available at https://www.sec.gov/comments/s7-22-19/s722196616198-202955.pdf
28

CII October 15 Letter at 3; see also Cappucci, The Proxy War Against Proxy Advisors at 32-33
(“If proxy advisory services were really as riddled with errors, transparency problems, and
conflicts as their critics allege, one might expect their clients to be leading the charge for
reform. After all, they are the ones paying for the supposedly faulty research and it is their
shareholder value that is being harmed. But institutional investors and asset managers are not
complaining.”)
29
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compelling conceptual and empirical basis for believing proxy advisor inaccuracy was a
sufficient concern to warrant a new regulatory regime. Instead, the Release provides neither.
B. The SEC has not explained why current conflict disclosures are inadequate.
The Release is similarly vague about why current conflict disclosures are inadequate. As
to conflicts, like accuracy, there are both market incentives and existing legal requirements to
promote conflict avoidance and disclosure. Today, proxy advisors actively compete on the basis
of the rigor of their conflicts policies and Glass Lewis takes pains to fully and prominently
disclose even potential conflicts of interest. 30 In addition, investment advisers that vote proxies
on behalf of their clients have a legal responsibility under SEC rules to monitor and understand
their proxy advisor’s ability to identify and address any conflicts of interest, including a
responsibility to monitor this issue on an ongoing basis. Also, Exchange Act Rule 14a-2(b)(3) —
an existing exemption available to proxy advisors — already requires disclosure of significant
relationships and material interests. 31
Given this background, one would expect there to be a compelling reason for instituting
a new disclosure regime. But the Release does not clearly explain what is deficient about
current proxy advisor conflict disclosures. In fact, in explaining the conflicts disclosure
provision, the Release says that the “Commission’s primary concern in proposing these
amendments to Rule 14a-2(b) is with the recipients of proxy voting advice, including investment
advisers who use that advice to make voting decisions on behalf of clients with whom they have
a fiduciary relationship.” 32
This statement is hard to reconcile with the administrative record before the agency,
however, which shows that those investment adviser clients are satisfied with current proxy
advisor conflict disclosure practices. As the Investment Adviser Association stated:
Some commentators point to conflicts of interest as grounds for regulation of proxy
advisory firms. However, . . . proxy advisory firms currently disclose their conflicts of
interest transparently in a manner sufficient for investment advisers to review and
evaluate them. Accordingly, this issue does not present a basis for a wholesale new and
See Glass Lewis’ Policies and Procedures for Managing and Disclosing Conflicts of Interest
(May 9, 2019), available at https://www.glasslewis.com/wp-content/uploads/2019/11/GLPolicies-and-Procedures-for-Managing-and-Disclosing-Conflicts-of-Interest-050819-FINAL.pdf.
30

31

See Exchange Act Rule 14a-2(b)(3)(ii), 17 C.F.R. 240.14a-2(b)(3)(ii).

32

Release at 34 n. 91.
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burdensome regulatory regime that would raise costs substantially and make it more
difficult for other proxy advisory firms to enter the marketplace. 33
Nor does the Release give any reason to think that proxy advisor clients could not insist
on better conflict disclosures if they thought the current ones were inadequate. They could
and would, of course, if they thought more extensive or detailed conflict disclosures would be
helpful or warranted. 34
Instead, the Release here too cites the concerns of issuers, their advisers and advocacy
groups.35 What the Release does not explain is why they — and not the proxy advisors’ clients
— should be the ones to evaluate whether those clients are receiving enough information or
what additional disclosure would be useful. As one commentator has noted, “It is not clear
what, if any, additional information critics are looking for when they call for greater disclosure,
See Letter from Gail C. Bernstein, General Counsel, Investment Adviser Association, at 5
(Dec. 31, 2018), available at https://www.sec.gov/comments/4-725/4725-4840960-177135.pdf.
33

See also Comments of Simon Frechet, Chair, Pension Investment Association of Canada (Jan.
23, 2020) (“we agree that it is beneficial to receive disclosure of relationships, transactions, or
other interests that might result in a conflict between the interests of a proxy advisor and those
of shareholders. However, we have found the disclosures already provided to be adequate and
have not encountered significant conflict of interest problems with proxy advisors, so do not
believe that specific rulemaking is necessary to address disclosures of conflicts by proxy
advisors.”); Comments of Sarah Wilson, Chief Executive Officer, Minerva Analytics (Jan. 2, 2020)
(“If fund managers or institutional investors need protecting from proxy analysts, then we
should be extremely worried for the rest of the investment management process for which
they are responsible. Asset managers and institutional investors make many significant and
demanding decisions every day – the allocation of trillions of Dollars, Pounds and Euros is their
daily routine. Are issuers really suggesting that when it comes to ownership decisions that
investors suddenly become ignorant?”).
34

The only apparent non-issuer group cited in this section of the Release is a letter filed in a
rulemaking on compensation consultant disclosure over ten years ago in which a fund group
expressed concern about proxy advisor consulting for issuers (while recognizing that not all
proxy advisors engage in this practice) and recommended that issuers be required to disclose
consulting services they receive from proxy advisors. In fact, the commenter seemed to
recognize that additional disclosure from the proxy advisor in the circumstances would have
been counterproductive. See Release at 29 n. 78 (citing the comment letter of John Okray, Vice
President and Assistant Counsel, Oppenheimer Funds, Inc. (Sep. 24, 2009)).
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and whether they would ever be satisfied that the proxy advisors have provided enough
disclosure.” 36
Indeed, the Release itself is not clear about what additional information proxy advisor
clients need. 37 The most specific references are to “observers” asserting that there are “vague”
or “boilerplate” disclosures. This appears to be a reference to ISS’s deliberate conflict
mitigation practice of saying that it may have provided consulting services to an issuer in order
to prevent its analysts from knowing that is the case. In any event, if there was a legitimate
concern about some proxy advisors using boilerplate, the SEC could have addressed that issue
in more direct and less intrusive and costly ways. For example, it could have simply added this
as an interpretation of either investment advisers’ existing responsibility or the existing
solicitation exemption in its August releases or even used less formal and costly measures than
a new rule to achieve its objectives.38 The Commission has not adequately explained this
concern and why it necessitates a costly, overly broad and highly prescriptive new disclosure
regime.
C. The SEC has not explained why existing mechanisms for issuers to express their
views are inadequate.
Similarly, the Release talks about providing “more complete” information to justify the
new mandate that proxy advisors include a hyperlink to any issuer response in their proxy
voting advice. The Release notes that issuers today can make a supplemental proxy filing to
respond to proxy advice, and that, in fact, a number of issuers use this existing mechanism
36

Cappucci, The Proxy War Against Proxy Advisors, at 29.

For example, the Release states, “Although proxy voting advice businesses have described
various measures they believe mitigate this risk,[citing ISS and Glass Lewis conflict disclosure
policies] the voting decisions of persons who rely on these businesses would be better
informed if they received information sufficient for them to understand and assess these
potential risks and measures.” Release at 28-29. This is a circular statement and simply begs
the question of what information not being supplied today should be provided. If investors are
not receiving sufficient conflict disclosures, it is incumbent on the agency to articulate how and
why they are not sufficient (notwithstanding investors’ lack of concern) and how the proposed
rules would address that problem.
37

Cf. Peirce and Ellig, 8 Brook. J. Corp. Fin. & Com. L. at 424-25 (“To the extent adequate
information is not being provided, the SEC could have considered working with the industry on
a voluntary effort to establish best practices for disclosure to investors and potential
investors.”).
38
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every year. But the Release says, “The efficacy of these responses may be limited” because
investors may choose to vote before those responses are sent. 39
The SEC does not, however, say how often this is the case or purport to identify any
useful, important new information in these supplemental proxy filings that was ignored. Most
tellingly, the SEC offers no explanation as to why institutional investor shareholders would be
acting contrary to their economic interest by voting on corporate governance matters at
companies they own without useful information. Absent identification by the SEC of important,
new information in these supplemental proxy filings that is not being considered today, the SEC
has no rational basis, let alone a compelling reason, to mandate the novel and intrusive
hyperlink requirement. 40
***
In sum, despite the clamoring of interested parties, there is little evidence of a need for
any new rule, let alone the sort of compelling empirical evidence that would justify risking this
wholesale, new and untested regulatory intrusion into institutional investors’ access to proxy
advice.
III. The proposed rules would impair Glass Lewis’ ability to provide timely and independent
advice to its clients.
To meet investors’ needs, proxy advice must be timely and independent. We are
concerned that the proposed rules could impair both of these critical elements of our work.
A. The two-stage issuer review and feedback procedures, if workable at all, would
significantly impair proxy advisors’ ability to provide timely advice.

39

Release at 53.

Nor has the SEC explained why, if it did have evidence that investment advisers were
ignoring important information in voting, that would not be better and more directly addressed
through additional guidance on investment advisers’ duty to vote in the best interest of their
clients.
40
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We do not believe that the two-stage issuer review mechanisms are workable. 41 For the
4,912 companies that would be eligible for one of the two review periods, 42 the rule would
impose a minimum of five and, depending on how weekends fall, potentially up to eleven days
of issuer review time into the middle of what is already a highly compressed process. There
simply is not enough time for a week or more of issuer review in the process as it exists today.
As the Investment Adviser Association warned at the Commission’s Proxy Process Roundtable,
mandatory issuer advance review of proxy advisors’ reports “is not likely to work in practice.” 43
The lengthy mandatory periods, combined with the logistical challenges of
administering the review processes, risk compromising investors’ ability to obtain proxy advice
based on their selected policies and submit their votes. The “best case scenario” will be
material, adverse effects on investors’ time to consider reports, engage with management and
make their voting decisions. 44 It will also impose significantly increased costs. And, because
the rule operates in a mandatory, rigid fashion, these delays and adverse effects will occur even
when the issuer has no intention or interest in reviewing the proxy advice.
The unworkability of the mandatory review and feedback periods is exacerbated by the
seasonality of the proxy advice business. Glass Lewis statistics show that more than half of the
We recognize that the Release refers to the second review stage as provision of a “final
notice.” There is no prohibition on issuers responding to this notice with additional comments
or even new arguments, however. And the Release explicitly warns proxy advisors that failure
to incorporate issuer comments could precipitate legal action under Rule 14-9. As
Commissioner Lee noted, “There are two levels of review. The second one is called a “final
notice” but it will function in the same way as the first review.” See Statement of the
Honorable Allison Herren Lee at SEC Open Meeting, at n. 6 (Nov. 5, 2019), available at
https://www.sec.gov/news/public-statement/statement-lee-2019-11-05-shareholder-rights.
41

Glass Lewis’ analysis of the timing of proxy statement filings indicates that approximately
4,912 of the 5,565 companies it issued proxy research reports on in 2018 would have been
eligible for one of the two review periods. See Glass Lewis’ PRA Submission at 20.
42

See Comments of Gail C. Bernstein, General Counsel, Investment Adviser Association at 5
(Dec. 31, 2018).
43

See Comments of Scott M. Stringer, Comptroller, City of New York, at 2 (Nov. 20, 2019)
(“Our capacity to fulfill our proxy voting responsibilities, particularly during the peak of U.S.
proxy season in the spring, requires a high-quality, efficient process which rests in large part on
the timely receipt of the independent, expert research we receive from our two proxy advisors
(presently ISS and Glass Lewis).”)
44
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annual meetings it advises on in the U.S. each year take place in April and May. 45 And the
number of meetings that must be covered over those two months is over six times as high as
Glass Lewis’ average workload over the ten months outside the peak of “proxy season.” Glass
Lewis data below illustrates how pronounced the concentration of proxy work in the late Spring
is:

Administering the mandatory review and feedback processes during the peak time
period would be, at best, extraordinarily challenging.
Yet the time periods in the proposed rules are fixed; issuers would be entitled to the
same number of review days — potentially up to 11 — whether it is the busiest or least busy
time of the year for corporate annual meetings. And the Release, while it does note in passing
that a “significant portion of [investment advisers’] voting decisions [are] concentrated in a
period of a few months,” does not otherwise engage with this issue, let alone provide a
compelling, reasoned explanation of how the fixed review periods would be workable during
peak proxy season.

45

In 2018, 3,096 of 5,565 meetings or 55.6%.
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Nor does the Proposing Release adequately consider the adverse effects these review
periods would have on investors. The point of the proxy voting process, after all, is to facilitate
shareholders’ decisions on important corporate governance matters. A direct consequence of
the proposal, however, would be to significantly decrease the time available for institutional
investor shareholders to conduct their own analysis (including directly engaging with the
company, if warranted) and make those decisions. 46
Specifically, Glass Lewis studied the current timelines for its provision of proxy advice to
its clients for the time periods used in the SEC’s proposed rule, and a subset of one period
where time pressure is most acute. Assuming that Glass Lewis’ preparation time remained
constant and responding to issuer feedback and carrying out the other administrative steps
required by the proposed rules, including entering into confidentiality agreements with
issuers, would take Glass Lewis three calendar days, the proposed rule would have the
following effect on its clients’ time:
Time Period
Investor Lead Time with Best-Case Average Lead Worst-Case Average
(Calendar Days Before Glass Lewis Research Time Under Proposed
Lead Time Under
AGM Proxy Statement
Today
Rules
Proposed Rules
is Filed)
(Calendar Days to AGM) (Calendar Days to AGM) (Calendar Days to AGM)
>45 days
27
17
13
25-45 days
24
16
12
25-30 days
21
13
9
As can be seen, in all but the best-case scenarios, the rule will often cut investors’ time
for analysis, engagement and deliberation by half or more. Because there are only five days in
the work week, it will not be uncommon for one or both issuer review periods to include a
weekend. In the critical segment of companies that file their proxy statements between 25 and
30 days before the annual meeting — a segment that the SEC speculates could grow as

Beyond the lost time, investors and others are concerned that focusing the process on proxy
advisor-issuer exchanges would exacerbate the misconception that companies should be
concerned with proxy advisors’ views, rather than those of their shareholders. See Comments
of Sarah Wilson, Chief Executive Officer, Minerva Analytics (Jan. 2, 2020) (“ Issuers will feel that
in having dealt with proxy analysts there will be less need for them to engage directly with their
shareholders.”); see also Securities and Exchange Board of India, Report of Working Group on
Issues Concerning Proxy Advisors, at 25 (July 29, 2019) (“SEBI Working Group Report”),
available at https://www.sebi.gov.in/reports/reports/jul-2019/report-of-working-group-onissues-concerning-proxy-advisors-seeking-public-comments_43710.html.
46
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companies seek to take advantage of the review periods — investors would lose between 38
and 57 percent of the time they have today before the meeting. 47
Ironically, the SEC just this past August issued guidance conveying enhanced
expectations for investment advisers’ diligence in exercising voting responsibilities on behalf of
their clients. Among other things, the August 2019 Guidance talked about situations where
advisers may need to “conduct a more detailed analysis than what may be entailed by
application of its general voting guidelines,” and “to consider factors particular to the issuer or
the voting matter under consideration.” 48 At the same time, the proposed rules would
dramatically shorten the time for investment advisers to comply with these responsibilities. As
the New York City Comptroller stated, “We do not want company management interposed
between us and our research service providers, and this is even more problematic if it involves
additional cost and delay, giving us less time for our due diligence on each proxy vote.” 49
This is not only unwise, but unnecessary. Glass Lewis, like other proxy advisors, already
has incentives to produce accurate research and therefore has designed and implemented
processes where it can check key facts with issuers without compromising its time to research
and write its reports or cutting into its clients’ time to review the analysis and vote. Specifically,
Glass Lewis’ data shows that report preparation and delivery timing varies significantly for
mergers and acquisitions and other special situations. On average, proxy research reports were
delivered to clients 14 days before the meeting date on M&A transactions and 13 days in
contested situations. The review and feedback periods would obviously reduce the available
time for our clients in these situations dramatically. In addition, our experience is that
contested situations are often much more fluid with both sides making supplemental filings on
a continuing basis as the meeting date approaches. In light of this, it is important for a proxy
advisor, when appropriate to best meet its clients’ needs, to be able to defer providing its
advice until near-final information is available and to be able to quickly amend already-provided
advice, as needed. For these reasons, we believe the review and feedback periods are
particularly unworkable in this context. In addition, we note that commentators have raised
significant questions about how the advance knowledge gained in the review processes could
be misused in contested situations that should be addressed and resolved before adopting any
rule mandating review in this context. See Ronald Orol, “Activist Spotlight: SEC Rule Could Give
Activists an Advantage” (Dec. 2, 2019) (noting that proxy solicitation experts said there would
be “many unintended consequences associated with the early access” in contested Board
elections, including potential trading based on material non-public information).
47

48

See August 2019 Guidance at 14.

49

Comments of Scott M. Stringer, Comptroller, City of New York, at 3 (Nov. 20, 2019.
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in 2015, Glass Lewis began to provide the subjects of its research with its Issuer Data Report
(“IDR”), which details the key facts underlying the relevant report for their review before the
report is finalized. This practice is deliberately limited. Glass Lewis finds that by providing the
facts underlying the report, it can gain any benefit of company review without inviting timeconsuming and unproductive debates about Glass Lewis’ methodology or what result that
methodology should lead to in the context of a particular recommendation. 50 This free service
has been available for several years and more than 1,400 companies currently participate in it
on an annual basis. The proposed rule, however, would replace this carefully designed, tested
and efficient workflow with two mandatory rounds of issuer review of both facts and
recommendations.
Moreover, the SEC has invited companies to use their review periods to challenge proxy
advisors’ methodology, with the suggestion that lawsuits could be based on proxy advisors not
incorporating issuer “feedback.” This means that, along with the five to eleven days of issuer
review time, proxy advisors will need to devote time during this compressed period to respond
to distracting and unproductive challenges by management to its methodology and potentially
document its reasons for why it did not revise its proxy advice, in anticipation of litigation.
The review and feedback mechanisms are not workable and should be abandoned. If
they are not, the SEC should explain its basis for believing that this major change would not
disrupt the proxy voting process, even during the peak proxy season. In addition, having a
reasoned basis for the rule requires accounting for the opportunity costs of: 1) constricting the
time for investors to conduct their own proxy review process, including reviewing proxy advisor
reports, engaging with companies, and determining how to vote; and 2) making it more difficult
for proxy advisors, if needed, to expand the amount of work they do to engage in deeper
research on particularly complex issues. Absent seeing such a compelling explanation, we
respectfully submit that the risks and adverse consequences of the rule far exceed any benefits
to issuers.
B. The issuer review and feedback procedures would compromise proxy advisors’
independence.
Independence is fundamental to the proxy advisor’s role. Most parties involved in the
proxy solicitation process have an interest in the outcome. As annual meetings approach,
company management and sometimes others try to persuade shareholders to support their
position. In contrast, institutional investor shareholders hire proxy advisors to be a neutral,
We note that this is similar to the approach taken in the context of research analysts, where,
as further discussed below, SEC-approved FINRA rules allow them to check the facts in their
reports with companies, but not share the full reports.
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disinterested arbiter. They want an expert who can sort through dense, lengthy and complex
proxy statements and, with no interest other than aiding the shareholder client, help them
come to a vote consistent with their investment philosophy and voting policy. 51
The rule, however, seems intended to — and almost certainly would — damage this
very independence and neutrality. The proposal’s new regime would create three new ways for
company management to try to influence the work of or even punish proxy advisors who
recommend against their proposals: the review and feedback procedures; the mandate to
publish management views; and the Damocles’ sword of potential company litigation. In other
words, as Commissioner Jackson put it in dissenting from issuing the proposal, the proposed
rule “imposes a tax on firms who recommend that shareholders vote in a way that executives
don’t like.” 52
From an investor’s perspective, the previously objective advice they paid for would now
be potentially conflicted. As the Comptroller of the City of New York and trustee of the New
York City Retirement Systems commented on this proposal: “While proxy advisory firms
should, and do, have procedures in place to mitigate any potential conflicts of interest, I can
conceive of no conflict of interest more insidious than the one created by a Proposal that would

See Nell Minow, Value Edge Advisors, “Response to the Chamber of Commerce’s
Outrageous Comment to DOL, Harvard Law School Corporate Governance Blog (Oct. 30, 2019)
(“Proxy advisory firms are the only independent source for evaluation of proxy issues.”),
available at https://corpgov.law.harvard.edu/2019/10/30/response-to-the-chamber-ofcommerces-outrageous-comment-to-dol/.
51

Statement of the Honorable Robert J. Jackson, Jr. at SEC Open Meeting (Nov. 5, 2019),
available at https://www.sec.gov/news/public-statement/statement-jackson-2019-11-05openmeeting; see also Matt Levine, “Advice is Different than Solicitation,” Bloomberg Opinion
(Nov. 6, 2019) (“if [proxy advisors] get stuff wrong by [] managers’ standards, those managers
can now make life hard for them. Whereas if they just do what the managers want there’s no
problem.”), available at https://www.bloomberg.com/opinion/articles/2019-11-06/advice-isdifferent-from-solicitation; Cappucci, The Proxy War Against Proxy Advisors, at 30-31 (“Further,
giving companies an additional say in the process could have a chilling effect on proxy advisors’
willingness to issue truly independent advice. If they believe that every disagreement over a
subjective determination like a say‐on‐pay vote is likely to lead to a messy confrontation with
management, they may be less inclined to issue negative advice.”).
52
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grant a company that is the subject of proxy voting advice the right to review and provide
feedback on that advice.” 53
In fact, the SEC has acknowledged that issuer review presents a conflict of interest in an
analogous context. At the Open Meeting at which the Commission proposed these rules,
Chairman Clayton noted that proxy advisors’ services to investment advisers “are comparable
to the services of other significant third-party market participants on whom shareholders rely,
including auditors, rating agencies and research analysts.” 54 But the SEC was presented with
this very issue in the context of regulating analysts 55 and, rather than mandating issuer review,
agreed that it should be prohibited because of the conflict it presents.
With the SEC’s oversight and express approval, the Financial Industry Regulatory
Authority (“FINRA”) has promulgated rules that regulate the conflicts of interest research
analysts face in researching and reporting on the advisability of investing in public companies. 56
While many of its research analyst rules are disclosure-based, FINRA Rule 2241 requires brokerdealers to have policies and procedures that “prohibit prepublication review of a research

Comments of Scott M. Stringer, Comptroller, City of New York, at 3 (Nov. 20, 2019);
Comments of Sarah Wilson, Chief Executive Officer, Minerva Analytics (Jan. 2, 2020) (“Various
commentators have claimed that lack of objectivity and independence and so therefore issuers
must have the last word. This does not make sense. If research becomes conflicted or tainted
by the involvement of issuers in the research process because they are buying, receiving or
commenting on research then surely there should be less involvement, not more?”).
53

Statement of the Honorable Jay Clayton at SEC Open Meeting (Nov. 5, 2019) (footnote
omitted), available at https://www.sec.gov/news/public-statement/statement-clayton-201911-05-open-meeting#_ftn13.
54

Analysts are third parties who produce research reports for investors with investment
recommendations. Proxy advisors are third parties who produce research reports for investors
with corporate governance recommendations.
55

As FINRA has explained, “[t]he aim of FINRA's equity and debt research analyst and research
report rules is to foster objectivity and transparency in research reports and public appearances
and provide investors with more reliable and useful information to make investment decisions.”
FINRA, Rules and Guidance, Research Analyst Rules, available at https://www.finra.org/rulesguidance/key-topics/research-analyst-rules.
56
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report by a subject company for purposes other than verification of facts.” 57 As a senior SEC
official explained at the time the rule was promulgated:
Analysts will also be prohibited from sharing draft research reports with the target
companies, other than to check facts after approval from the firm's legal/compliance
department. This provision helps protect research analysts from influences that could
impair their objectivity and independence. 58
But here, the proposed rules would require the very conflict that is prohibited in this
comparable situation. In other words, under the federal securities laws, it is illegal for an
analyst to do what proxy advisers would be required to do by the proposed rule.
Administrative law, fundamental fairness and common sense require that comparable services
should be regulated in comparable fashion. 59 At a minimum, the SEC should not mandate
something that presented a sufficient problem in a comparable context that it had to be
prohibited.60
C. Treating methodology the same as facts is conceptually flawed and will lead to
unproductive disputes.

FINRA Rule 2241(b)(2)(N). Our understanding is that the SEC has approved this rule twice,
first as NASD 2711 and then, slightly amended, as FINRA 2241 in 2015. See U.S. Securities and
Exchange Commission, Release No. 34-34-75471 (July 16, 2015).
57

Speech of Lori Richards, Director, Office of Compliance Inspections and Examinations, U.S.
Securities and Exchange, “Analysts Conflicts of Interest: Taking Steps to Remove Bias,” (May 8,
2002) (emphasis added), available at https://www.sec.gov/news/speech/spch559.htm.
58

See also Statement of the Honorable Elad L. Roisman at SEC Open Meeting (Nov. 5, 2019),
(“the same activity should be regulated consistently across our markets”), available at
https://www.sec.gov/news/public-statement/statement-roisman-2019-11-05-14a-2b#_ftnref4.
59

Among the comparable professional services Chairman Clayton referred to, only proxy
advisors would be singled out for mandatory pre-review of their reports by the subject
companies. In fact, these other services are primarily regulated to prevent direct or indirect
management influence on the objectivity of their advice. Nor would it would suffice for the SEC
to seek to distinguish research analysts because of the history of scandals in that field. Just
because FINRA and the SEC had to step in and prohibit a conflict after a scandal in one context
does not make it rational to mandate that same conflict for a comparable service that has not
been ridden with scandals.
60
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Implicitly conceding that the oft-heard criticism of proxy advisors’ work as being errorprone was baseless or at least misleading, 61 the Release consistently refers to “factual errors or
methodological weaknesses” in describing issuers’ concerns and what the rule is meant to
address. For example, the Release states that companies “may have disagreements that extend
beyond the accuracy of the data used, such as differing views about the proxy advisor’s
methodological approach or other differences of opinion that they believe are relevant to the
voting advice.” 62
The Proposing Release does not define the term “methodological weakness” or give any
examples of them. Nor does the economic analysis try to identify methodological weaknesses
as a category of issuer complaints, although it does identify what are called “analytical errors”
and “general or policy dispute[s].” (We note that there were nearly five times as many of these
as purported “factual errors” in the analysis’ sample.) But issuers are nonetheless invited to
review and provide feedback on “methodological weaknesses.” There are at least three
problems with this.
First, methodology does not lend itself to this type of review. Methodology is different
than facts in the sense that it is judgmental. For the most part, the issues that are put up for
shareholder vote on corporate proxy statements are matters of opinion on which there is not a
right or wrong answer.
In fact, this very point has been made by the Commission. In 1992, the SEC was
confronted with management arguments for a “role to play in rebutting any misstatements or
mischaracterizations” made about their company in the proxy process. Companies maintained
that this was necessary for “the benefit of shareholders as a whole in ensuring that proxies are

This is widely recognized outside of corporate-funded studies. See, for example, SEBI
Working Group Report, at 10 (“While there have been arguments that proxy advisors are not
open to factual corrections, we found factual errors both rare and non-contentious. The most
contentious issues where a company strongly dis-agreed with a recommendation is almost
always an opinion formed by the proxy advisor.”); Broc Romanek, Proxy Advisers Handbook for
In-House Counsel, at 11 (“There’s a realm of type of errors, some significant - some not. Some
are merely a matter of interpretation-differences in opinion-and not really errors.”).
61

Release at 43-44. Similarly, the Commission’s August 2019 Interpretation maintained that
the Rule 14a-9 cause of action extends to “opinions, reasons, recommendations, or beliefs.”
Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules to
Proxy Voting Advice, Release No. 34-86721 (Aug. 21, 2019) (“August 2019 Interpretation”).
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executed on the basis of ‘correct’ information.” 63 But the SEC rejected this argument because
the types of issues that come up on corporate proxy statements are not the sort that lend
themselves to this kind of review. As the Commission explained at that time:
Of course, much commentary concerning corporate performance, management
capability or directorial qualifications or the desirability of a particular initiative subject
to a shareholder vote is by its nature judgmental. As to such opinions, there typically is
not a ‘correct’ viewpoint. 64
This is no less true today. But the SEC has not acknowledged this prior position, let alone
provided a reasoned basis for its change of position.
The judgmental nature of many issues on the corporate proxy is confirmed by evidence
of major investors’ voting patterns. Today, “[t]here is considerable variation in asset manager
voting on shareholder proposals,” even among the largest and most sophisticated institutional
investors.65 In the frequent scenario when even the largest investors disagree on the merits of
a shareholder proposal, it would be naive to attribute those differences to “methodological
weakness” on the part of one of the investors. Rather, major investors’ voting patterns reflect
the judgmental nature of many issues up for proxy voting, which is precisely why encouraging
company-proxy advisor disputes about methodology — up to and including litigation about
proxy advisors’ opinions and recommendations — would be unproductive and wasteful.
Second, discussions on methodology are best conducted outside proxy season. A proxy
advisor’s methodology is almost always applicable to more than one company. Accordingly,
Glass Lewis finds it most efficient to obtain issuer input on its methodology outside of the peak
proxy season, when its resources need to be focused on specific analysis and application of that
methodology to annual meeting proposals. 66 But the review and feedback procedures would
U.S. Securities and Exchange Commission, Regulation of Communication among
Shareholders, Release Nos. 34-31326 (Oct. 22, 1992), 57 Fed. Reg. 48,276 (“SEC Shareholder
Communications Release”).
63
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Id. at 48,278.

See Barbara Novick, BlackRock, Inc., “Proxy Voting Outcomes: By the Numbers, Exh. 5
(showing data from N-PX filings), Harvard Law School Corporate Governance Blog (July 24,
2019), available at https://corpgov.law.harvard.edu/2019/07/24/proxy-voting-outcomes-bythe-numbers/.
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For the year ended June 30, 2019, Glass Lewis analysts met with more than 1,600 companies
on methodology and contacted more than 37,500 companies for feedback and input.
66

28

force these conversations to happen when there is the least time for them, with the attendant
costs and risks for the proxy advice process discussed above.
Third, the focus on issuer-proxy advisor dialogue on methodology is misplaced. Proxy
advisors are agents of and exist to serve their clients, the shareholders who actually vote on
corporate proxies. Much of what proxy advisors do is to understand their clients’ positions and
voting policies, reflect the consensus positions in their house policies, and then, through careful
review of proxy statements, apply those positions to the thousands of factual situations in
which they arise each year. In other words, much of what proxy advisors do is to implement
client voting preferences, whereas the proposal seems to assume that proxy advisors are
causing investors to have those preferences. 67 Seen in this light, much of the feedback about
“methodological weaknesses” that the proposed rule would steer to proxy advisors would be
misdirected, particularly since “there typically is not a correct viewpoint” on these matters.
For this reason, the Release’s asking whether the proposed rules should apply to custom
voting policies is especially problematic and confusing. To begin with, we fail to see how this
would work in practice. Glass Lewis administers custom voting policies on one or more issues
for hundreds of clients, with none of those custom policies being reflected in a proxy research
paper that could be provided to an issuer for its review. Doing this in some way would also
have significant ramifications for the cost, time and paperwork burdens the rules would
impose. 68
Even if this could be operationalized, it would serve no apparent purpose. When a
proxy advisor is implementing a client’s custom policy, the vote recommendation reflects the
client’s position, not the proxy advisor’s. Forcing a delay in that recommendation’s delivery to
the shareholder so that an issuer can explain to the proxy advisor why it thinks the client’s
policy has “methodological weaknesses” would be beside the point. By definition, the
methodology being applied is different than the proxy advisor’s benchmark policy. Under the
proposed rules, would the proxy advisor be making a false or misleading proxy “solicitation” if it
implemented the client’s custom policy, just because that methodology is different than the
one in its house policy? Because the proxy advisor is not exercising its own judgment when it
See Stephen Choi, Jill E. Fisch, and Marcel Kahan, "The Power of Proxy Advisors: Myth or
Reality?,” 59 Emory L.J. 869 (2010) (“Thus, ISS is not so much a Pied Piper followed blindly by
institutional investors as it is an information agent and guide, helping investors to identify
voting decisions that are consistent with their existing preferences.”).
67

Glass Lewis’ PRA Submission assumed the proposed rules did not apply to implementation
of a client’s custom policy.
68
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implements a client’s custom policy, applying the proposed rules to that function would not
make sense. The SEC should clarify in any final rule that “advice that makes a
recommendation” does not include application of a client’s custom voting policy. 69
D. The conflicts, review and feedback, and publication requirements need important
technical fixes and clarifications to be operational.
1. The conflicts disclosure provision.
Glass Lewis supports the Commission’s objective of ensuring that proxy advisors
appropriately manage and disclose conflicts and has always taken a rigorous approach to
conflict avoidance and disclosure. In light of this and the existing legal requirements around
proxy advisor conflict oversight and disclosure, we are not clear why a new, highly prescriptive
conflict disclosure regime is warranted. If the Commission does move forward with this part of
the proposal, however, we suggest that the proposed rule and accompanying release be
revised in two respects to avoid unintended consequences.
First, we are concerned that the breadth of the definition of “affiliate” in the Proposing
Release would have the unintended consequence of making Glass Lewis research analysts
aware of relationships they are specifically shielded from today in order to avoid conflicts.
Specifically, each of the three sub-sections of the proposed rule describing potential conflicts
extends to any “affiliate” of the proxy voting advice business (as well as “affiliates” of the
registrant or shareholder proponent it may have a material transaction or relationship with).
And the Release explains that “affiliate” is meant to have the same meaning as Exchange Act
Rule 12b-2, where it is defined as “a person that directly, or indirectly through one or more

As Question 33 in the Release seems to recognize, forcing “advice” in the form of
implementation of a client’s custom voting policy to be shared with issuers would also expose
some investors’ confidential, proprietary information. Many Glass Lewis clients publish or are
comfortable making their voting policies public. Other clients, however, do not make their
voting policies public and expect Glass Lewis to maintain their confidentiality. Mandating that
custom voting recommendations go through the issuer review and feedback mechanisms
would expose these investors’ confidential, proprietary information and force Glass Lewis to
breach its commitments to these clients. Carving custom policy implementation out of the
proxy advice covered by the rule would avoid this problem. See also Comments of Pension
Investment Association of Canada (Jan. 23, 2020) (applying the rules to custom policy
implementation “would be extremely inappropriate. PIAC members have the right to make
their own voting determinations and to keep their voting intentions private if they desire.”).
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intermediaries, controls, or is controlled by, or is under common control with, the person
specified.” 70
Glass Lewis is co-owned by the Ontario Teachers’ Pension Plan Board (“OTPP”) and
Alberta Investment Management Corp. (“AIMCo”). Neither OTPP nor AIMCo is involved in the
day-to-day management of Glass Lewis’ business; Glass Lewis operates as an independent
company separate from OTPP and AIMCo. Moreover, Glass Lewis excludes OTPP and AIMCo
from any involvement in the formulation and implementation of its proxy voting policies and
guidelines, and in the determination of voting recommendations for specific shareholder
meetings. To help maintain this separation, Glass Lewis’ policy on conflicts of interest provides
in part: “Restricted Access to Owner Information. Glass Lewis research analysts are blocked
from any access to the holdings files, custom policies, and/or voting activity of Glass Lewis’
owners.” 71
As we understand the proposed rule, however, any company controlled by a Glass Lewis
controlling owner would be considered an affiliate and therefore even an interest, transaction
or relationship of that company with a registrant or any registrant affiliates would require
conflict disclosure. 72 And the Release conveys the SEC’s expectation that “publicly-available
information” would be used to search for affiliate relationships. This would seem to require an
unnecessarily broad inquiry into matters Glass Lewis and its analysts are deliberately not given
access to – with potentially significant associated costs and delay – and lead to disclosure of
situations that would not present even an appearance of a conflict, particularly given the
structural mechanisms in place. 73
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Glass Lewis’ Policies and Procedures for Managing and Disclosing Conflicts of Interest (May
9, 2019), available at https://www.glasslewis.com/wp-content/uploads/2019/11/GL-Policiesand-Procedures-for-Managing-and-Disclosing-Conflicts-of-Interest-050819-FINAL.pdf.
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To be clear, Glass Lewis does disclose today when either of its owners has a stake in a
company it reports on that is significant enough to be publicly disclosed in accordance with a
local market’s regulatory requirements or is a Top 20 shareholder. Our point here is about the
effect of using the broad “affiliate” definition on both the proxy advisor and the subject of its
advice.
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Moreover, in certain situations, the interests, relationships and transactions required to be
disclosed by such a broad definition of “affiliate” may implicate proprietary or potentially
material non-public information.
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Second, we question whether one aspect of the proposed disclosure is overbroad and
therefore may risk obscuring the important information in the conflict disclosure. Specifically,
sub-section (D) would require each proxy advisor report and electronic medium noting a
conflict to include disclosure of “[a]ny policies and procedures used to identify, as well as the
steps taken to address, any such material conflicts of interest arising from such interest,
transaction, or relationship.” The Release describes this as requiring:
a discussion of the policies and procedures, if any, used to identify and steps taken to
address such potential and actual conflicts of interest. Such disclosure should include a
description of the material features of the policies and procedures that are necessary to
understand and evaluate them. Examples include the types of transactions or
relationships covered by the policies and procedures and the persons responsible for
administering these policies and procedures. 74
Although it is not clear to us exactly what is expected here, 75 we are concerned that
including a “discussion” of Glass Lewis’ conflict policies and procedures twice with each conflict
disclosure would be wasteful and potentially obscure the important information investors
expect and would want to focus on. Glass Lewis has one set of policies and procedures that
describes how it identifies and addresses conflicts, which it makes available on its website. The
document is fairly lengthy and it is not readily apparent to us how it could be significantly
condensed while still describing the “material features of the policies and procedures that are
necessary to understand and evaluate them,” as the Release says each disclosure should.
Moreover, since these policies and procedures apply to all conflicts, we do not see what value
would be added by repeating them with each conflict disclosure as opposed to maintaining
them on the website and perhaps including a reference to them with each conflict disclosure. 76
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Release at 32.

We note that the SEC’s Investor Advisory Committee read this provision to require proxy
advisors to disclose their detailed compliance manuals. If that is what is intended by this
provision, it would be inappropriate and problematic for the reasons identified in the IAC
submission. See Recommendation of the SEC Investor Advisory Committee (IAC) Relating to
SEC Guidance and Rule Proposals on Proxy Advisors and Shareholder Proposals, at 10 (Jan. 24,
2020).
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Moreover, the Release does not explain what purpose would be served by this disclosure
including the name of the person or persons responsible for administering the policies and
procedures. Glass Lewis discloses the management roles included on its Compliance
Committee, which has overall responsibility for its conflicts program, as part of its conflict
policies and procedures.
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2. The issuer review and feedback mechanisms.
As noted above, Glass Lewis believes the issuer review and feedback mechanisms are
unworkable and inadvisable. If the Commission nonetheless proceeds with this part of its
proposal, we are also extremely concerned that these mechanisms fail to account for a number
of basic, administrative details that would be critical for the rules to be operational. Having
designed and managed our own factual review and comment mechanism (Glass Lewis’ IDR
program 77), we are mindful of the complexity involved and the importance of designing the
necessary processes in an efficient manner. Given the scale and novelty of extending two
rounds of issuer review of facts and methodology to some 5,000 reports a year, we strongly
encourage the Commission to address these issues and seek supplemental comment on their
practical operation before finalizing any rules. 78
Today, issuers seeking to participate in Glass Lewis’ IDR process must indicate their
interest a set period of time before the data is ready for their review. This facilitates Glass
Lewis’ planning and avoids wasted effort and lost time seeking factual review from issuers that
have no interest in reviewing Glass Lewis’ proxy advice. While many issuers sign up for and
participate in the process, many others do not. In contrast, the rule would mandate three or
five business days of review for most issuers. The review and feedback mechanisms should give
proxy advisors’ flexibility to not jump through these hoops when they would serve no purpose.
Including an opt-in on the issuer’s part would also solve another seemingly mundane,
but critical part of trying to carry out the review and feedback processes for some 5,000 issuers
a year — knowing whom to provide the proxy advice to. The issuers covered by the proposed
rule often have thousands of employees and the rule provides no guidance on whom it should
be provided to or any assurance that sending it to any appropriate company employee whose
contact information can be obtained would satisfy its requirements. Having issuers opt in
would allow proxy advisors to collect this information before the process begins. Absent that,
the Commission should amend the proxy statement to require issuers to specify a contact

Glass Lewis operates a program today where issuers have the opportunity to review a dataonly version of the proxy research report – for free – prior to publication of the report to Glass
Lewis’ clients. See https://www.glasslewis.com/issuer-data-report/.
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Alternatively, if the Commission determines to move forward with the issuer review and
feedback mechanisms, a pilot program outside peak proxy season would be an appropriate
vehicle to test the rule’s practical operation before extending these untested requirements to
the entire proxy advice market.
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person and clarify in the rule that proxy advisors need only provide a copy to the designated
contact and consider feedback from that designated contact.
Both the three- and five-day issuer review periods require the proxy advisor to
“provide[] . . . a copy” of the proxy advice to the registrant for review. The “final notice”
requirement is phrased similarly. Given the enormous logistical burden the proposed rule’s
mechanisms would cause, proxy advisors would almost certainly need to develop and
implement software to try to carry out this back and forth process. For example, it might
require developing an issuer-facing electronic platform that could host the drafts and facilitate
the review and feedback process. 79 Framing this requirement in more general terms, such as
“makes available to,” rather than “provides,” would enable proxy advisors to attempt to carry
out the rule’s requirements in a less inefficient and costly manner.
Similarly, the rule should allow proxy advisors to specify how the feedback is
transmitted, with express assurance in a note that proxy advisors are not obligated to consider
feedback not provided through the designated channel. Issuers participating in Glass Lewis’ IDR
process provide their comments in a specified format that increases the efficiency and
auditability of the process. Failing to allow the proxy advisor to specify an appropriate channel
for the communication of feedback puts the proxy advisor in the position of having to
potentially query its entire workforce for any communication from any company employee (or
their outside lawyers) before it can conclude an issuer has not provided feedback, which would
be time-consuming and a recipe for missed communications.
The SEC should also clarify that the initial review period runs from when the proxy
advisor makes the proxy advice available to the company, subject to the company signing a
confidentiality agreement that is consistent with Note 2. The rule should also clarify that a
registrant that does not agree to the proxy advisor’s standard confidentiality agreement for
these purposes — not just “such an agreement,” as sub-section (B) of Note 2 in the proposed
rule reads — would not be entitled to the review mechanisms. As highlighted by Glass Lewis’
PRA Submission, the vagueness of the current rule raises the prospect of proxy advisors having
to negotiate confidentiality agreements with issuers, which could consume significant amounts
of time. Moreover, if the review period does not commence while this negotiation is taking
place, it could cause significant, further delays and potentially be used in an opportunistic
manner by companies anticipating an adverse proxy advisor recommendation. 80
The Release seems to recognize this might be the most efficient way to carry out the review
mechanisms. See Release at 58-59 (discussing a 2018 BlackRock letter).
79

Likewise, we fail to see what would be accomplished by forbidding provision of a final
notice, assuming it was ready, before the initial review period ends even if the issuer has
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Likewise, the rule’s unexplained statement that any confidentiality agreement “[s]hall
cease to apply once the proxy voting advice business provides its advice to one or more
recipients” is inconsistent with proxy advisors’ standard business terms and should be stricken.
Proxy advisors’ advice is their product. Accordingly, Glass Lewis’ clients, whether they purchase
an individual report or a subscription, are not allowed to redistribute its proxy research reports.
There is no reason non-paying issuers should not be subject to the same restrictions and any
final rule should strike this sentence and clarify that a proxy advisor has a right to protect its
intellectual property in the same manner as it does with its paying clients.
The SEC should also clarify that multiple rounds of “final notices” are not required. The
rule, as proposed, states the proxy advisor must give companies two business days with a final
notice that “must include a copy of such proxy voting advice that the proxy voting advice
business will deliver to its clients.” The Release explains that “’will deliver to its clients’ []
effectively requires that the version of voting advice included in the final notice of voting advice
will be the actual voting advice that will be disseminated to clients.” 81
This is not workable, however. As we have previously noted, nothing in the rule
prevents an issuer from commenting on the final notice and other events may happen that
require changes to the proxy advice included in the final notice. As proposed, the rule would
require that each time the intended final proxy advice changes (whether in response to issuer
comment, an update, to correct an error, or otherwise), it triggers another requirement to
transmit it to the company for another two business days of review, further delaying the
client’s receipt of the advice or even potentially inviting gamesmanship at the final notice stage.
The rule should not penalize or discourage updates, corrections or just accommodation of
issuer suggestions at this stage, when appropriate, and the Commission should therefore clarify
that there is only one final notice stage, even if the proxy advice changes. 82
If it preserves the two rounds of review, the Commission should also provide that
standard “exhaustion” principles apply. Companies should be deemed to have waived any
objections that they could have raised at the initial review stage, but did not, and should not be
already provided its feedback. This seems to impose an arbitrary delay in the process, with no
corresponding benefit we can discern.
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Release at 48 n. 121.

As noted in our PRA Submission, we understand that the SEC Staff has acknowledged that
the rule should not require multiple final notices and that this would be corrected in any final
rule. Accordingly, our paperwork burden hour estimates assumed that revision will be made.
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allowed to press these objections for the first time at the final notice stage (or, for that matter,
in an action under Rule 14a-9). 83 As the Commission knows from its role as an appellate body,
standard requirements that an argument be raised when a party is first aware of it — and the
party it is presented to has the best opportunity to respond to it — are critical to the efficiency
of any review process. Not including this standard principle would increase the chances
objections are first raised at the final notice stage, reducing the opportunity for the proxy
advisor to fully consider the objection, risking further delays to the delivery of proxy advice and
inviting opportunistic misuse of what we understand the Commission intended by including the
final notice.
The proposed rule should also contain appropriate guardrails around the use of nonpublic information. Glass Lewis’ analysis and reports are based solely on publicly-available
information; under no circumstance does Glass Lewis develop its research or make vote
recommendations based on non-public information. As drafted, however, there does not seem
to be any prohibition in the proposed rule on an issuer providing non-public information as part
of its feedback. The rule should require that any issuer information provided as part of the
feedback process be publicly available, with the company’s feedback including appropriate
citations to the public source for the information, such as the company’s filings. At the same
time, proxy advisors cannot be in the position of having to research and assure themselves of
the public nature of any issuer feedback they receive and decide to incorporate in their proxy
advice. Accordingly, any final rule should make clear that the proxy advisor may incorporate
into its analysis and distribute to its clients any information provided by the company as part of
its feedback and that the proxy advisor is in no way liable for any adverse consequences
stemming from dissemination of any information provided by the company as part of its
feedback.
Many of these practical concerns could be addressed by moving to a principles-based
rule and using Commission or Staff guidance to ensure that the mechanisms are being
administered in a fair and efficient manner. 84 If the Commission determines to go forward with
a detailed, prescriptive rule, we believe that successful resolution of these operational issues is
Glass Lewis, like other proxy advisors, obviously has an incentive to correct factual errors
whenever it becomes aware of them and would do so whenever and however it learns of them.
We focus here on the claims of “methodological weakness” that we suspect, based on our
experience, will be the primary focus of the review periods.
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For example, the exemptive condition could be as concise as a requirement that proxy
advisors “maintain policies and procedures that provide registrants (and certain other soliciting
persons) a meaningful opportunity to comment on proxy advice and final notice of any proxy
advice,” with Staff or Commission guidance filling in the timing and other elements.
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critical to the workability of the resulting regime and we encourage the Commission to consider
our suggestion that supplemental comment and/or a pilot program would be prudent given the
scale and untested nature of the proposed requirements, as well as the importance of the
continued, effective functioning of the proxy voting process to our corporate governance
system.
3. The mandate to carry the issuer’s hyperlinked response.
We also have practical concerns about the mandate to publish a hyperlink to the issuer’s
response. Most importantly, this part of the rule should clearly indicate that the requested
hyperlink must be “provided to” the proxy advisor before the end of the relevant period.85 As
proposed, the rule merely requires that the company has “requested” this by the deadline,
which could be understood to allow a timely request to be made with the actual hyperlink to
follow. This is not what the Commission seems to have intended, 86 and it would present
serious difficulties in practice, including allowing a company to indefinitely delay adverse proxy
advice.
We would also ask the Commission to reconsider the practicality of its expectations that
the hyperlink would be “activated concurrently” with publication of the proxy advisor’s report.
While we understand that the Staff is trying to reconcile the proposal’s unusual third-party
publication mechanism with its existing rules on the filing of supplemental proxy materials, this
sort of intricate coordination between the proxy advisor and company on a regular basis would
be time-consuming, at best, and likely prone to error and delay. For issuers to avail themselves
of this opportunity, they should provide the proxy advisor with an active, functional hyperlink
within the two-day period, with no further obligation on the proxy advisor’s part other than
including the link in its proxy advice and electronic medium.
The proposed rule should also contain some reasonable guidelines and limitations on
the communications that proxy advisors would be required to hyperlink to in their reports and
This part of the proposed rule’s reference to “the period described in paragraph (b)(9)(ii)” is
also ambiguous and conceivably could refer to any of three different periods of time. We
assume what was intended here was the two business day period specified in paragraph
(b)(9)(ii)(B). See Release at 55.
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See Release at 55 (“registrants would be required to provide the hyperlink (or other
analogous electronic medium) to the proxy voting advice business no later than the expiration
of the two-day final notice period that would be required under proposed Rule 14a2(b)(9)(ii)(B)”) (emphases added).
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thereby transmit to their clients.87 At a minimum, the response should: 1) be relevant to the
matter at hand; 2) exclude any libelous or defamatory material; 3) exclude non-public
information; and 4) exclude any unnecessary personal names or other personally-identifiable
information. Also, as noted above, for basic reasons of fairness and efficiency, companies
should not be allowed to use their response to present arguments (whether alleged factual
errors or methodological weaknesses) that were not first presented to the proxy advisor during
the initial review period or other earliest opportunity.
Much of this could be accomplished through a general proviso in the rule that the
hyperlinked response is only available to companies that agree, in advance, to a proxy advisor’s
reasonable terms and conditions. (Issuers participating in Glass Lewis’ Report Feedback
Statement (“RFS”) service 88 must agree to both terms and conditions and an etiquette guide.)
Absent that, the Commission should include the points above in the rule and proxy advisors
should also be allowed, as a condition of posting the hyperlink, to require the company to fully
indemnify them for any loss or claim arising out of the content of the company’s response or
from distributing the hyperlink and its clients’ subsequent use of the hyperlinked site.
The Release does say, “In our view, proxy voting advice businesses would not be liable
for the content of the registrant’s (or certain other soliciting person’s) statement solely due to
inclusion of a hyperlink (or other analogous electronic medium) to such a statement in their
voting advice.” 89 While we certainly agree that proxy advisors should not be liable for the
mandated dissemination of third parties’ statements, the only basis for this view cited in the
Release is a Commission interpretation on companies’ use of electronic media and the federal
securities laws. The rule should include express liability protection for proxy advisors on this
point, including preemption of any applicable state law (e.g., defamation). Absent that sort of
meaningful protection, allowing proxy advisors to require reasonable terms and conditions,
such as indemnification, becomes all the more important.
Finally, as noted above, it is important that the Commission clarify that changes to the
proxy voting advice at this point in the process do not trigger new two-day notice periods. In
particular, if the proxy advisor feels it necessary to respond in some way to a company’s
response (for example, to rebut what it sees as a false or misleading statement about its
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Glass Lewis operates a service today where issuers can sign up to have their responses to
proxy research reports transmitted to Glass Lewis clients. See
https://www.glasslewis.com/report-feedback-statement-service/.
88
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Release at 65-66; see also Release at 55 n. 140.
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advice), that should not restart a new final notice review period. If this were not made clear,
the rule could lead to repeated cycles of responses and responses to responses.
E. Other Issues.
1. Transition.
We appreciate the Commission’s recognition that there should be an appropriate
transition period for proxy advisors to develop and implement the systems and processes that
would be needed to comply with the proposed rules. We have two comments on the proposed
period. First, in light of the pendency of litigation raising, at a minimum, significant issues about
the statutory and constitutional bases for this rulemaking, we believe the appropriate course
would be to delay the effectiveness of any final rules until these threshold legal issues are
resolved by the courts. Absent that, proxy advisors may be required to begin to make
substantial investments to develop the necessary systems while uncertain whether these
systems will ultimately be needed. These costs, of course, could not be later recovered and
may have to be passed on to proxy advisors’ clients and, in turn, those clients’ participants and
beneficiaries. Second, given our expectations for what would be required to develop,
implement and test the necessary systems and processes, 90 we believe an 18-month transition
period after publication of the final rule in the Federal Register would be more appropriate.
Also, given the intense seasonality of proxy advisors’ work, the Commission should ensure that
the transition period does not end during or shortly before the Spring proxy season and
consider a phased implementation schedule.
2. Rule 14a-9 interpretation.
The Commission also proposes to add four examples of how a proxy advisor’s failure to
disclose information could be a misleading statement under Rule 14a-9. Specifically, the rule
would codify three examples briefly noted in the August 2019 Interpretation – “the proxy
voting advice business’s methodology, sources of information, [and] conflicts of interest.” The
rule would also add failure to disclose material information regarding “use of standards that
materially differ from relevant standards or requirements that the Commission sets or
approves” as another example of a misleading statement.
This is a significant change in the law, effectively requiring proxy advisors to make
compliant disclosures or face SEC enforcement or private litigation. But, as to the first three —
on methodology, sources of information and conflicts – the new rules are barely mentioned in
the Release. The Release contains no discussion of the Commission’s bases for adding these to
90

See note 138 below.
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Rule 14a-9 or what would be required by the new rule text. Nor does the August 2019
Interpretation include any description of the Commission’s basis for concluding that a lack of
disclosure on these topics could be misleading or its expectations for non-misleading disclosure,
beyond a few short and general footnotes.91 Absent any such explanation, there will be
significant, harmful uncertainty about the scope of Rule 14a-9 for proxy advisors, as well as
unanswered questions about the implications of these interpretations for other parties that file
proxy materials and face potential liability under Rule 14a-9 – and who, of course, have their
own conflicts and use their own methodology and information sources. The Commission
should withdraw this rule change or repropose it with a detailed description of what the
Commission expects and its basis for adding these examples to its rules.
Likewise, while it does discuss the issue, the Release does not explain why an investor
would have been misled by proxy advisors’ past recommendations that were based on
standards other than legal requirements. Specifically, the Release states, “clients may
mistakenly infer that the negative voting recommendation is based on a registrant’s failure to
comply with the applicable Commission requirements when, in fact, the negative
recommendation is based on the determination that the registrant did not satisfy the criteria
used by the proxy voting advice business.” 92
Many of Glass Lewis’ clients expect their portfolio companies to exceed minimum legal
requirements (including Commission requirements) in some respects and Glass Lewis’ house
policy reflects that expectation. Also, as noted throughout this letter, vote recommendations
issued by a proxy advisor may vary and mirror the custom policy selected by the client itself and
many of Glass Lewis’ clients’ voting policies are also based on some standards that exceed
minimum legal requirements. Given how common this is, the Commission’s assumption that a
client would be misled if a proxy advisor did not specifically point this out is unfounded and
arbitrary. We believe compliance with Commission requirements is both the norm for public
companies and reasonably expected by most parties involved in the proxy voting process; if a
company were in violation of SEC requirements in some respect, that would likely warrant

See August 2019 Interpretation at 12-13. For example, there is no explanation of what the
Commission expects to be disclosed about a proxy advisor’s “methodology” for its advice to not
be misleading, other than a footnote in the August 2019 Interpretation related to peer group
construction. Glass Lewis makes its house voting policies publicly available, but the details of
some aspects of its methodology are Glass Lewis’ proprietary information and accordingly are
not publicly disclosed.
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specific mention in the proxy advice. 93 The Commission should withdraw this rule change or
adequately explain how and why a shareholder would be misled by the common practice of
evaluating companies against proxy advisors’ and shareholders’ own voting policies, rather than
just compliance with law.
IV. The economic analysis does not comply with the Commission’s Current Guidance.
To its credit, the Commission has made rigorous economic analysis a centerpiece of its
rulemaking process. And, while economic analysis is always important, surely it is most vital in
atypical rulemakings like this one, where the Commission is not implementing a statutory
directive or making incremental changes to an existing rule, but is instead electing to use its
discretionary rulemaking authority to intervene in the private market and take a service it has
not regulated directly and subject it to a new and detailed regulatory regime.
Nor is this a rulemaking where the relevant data is outside the Commission’s purview or
the rule is intended to further a non-economic goal outside of the Commission’s area of
expertise. Proxy advisors’ primary role is to review public companies’ SEC filings and advise
entities, many of whom are subject to SEC regulation, on how to vote on corporate governance
matters. In fact, the SEC has previously used its examination authority to review in detail how
investors use proxy advice in their voting. Countless public company letters and trade groupfunded studies have been submitted to the SEC trying to make corporate managers’ case for
the Commission to regulate proxy advisors. As Commissioner Roisman emphasized at the Open
Meeting, the Commission and Staff engaged in “extensive study” to put together its proposal
on this issue that the SEC and others “have grappled with for well over a decade.” 94
It is all the more surprising then how little the economic analysis included in the
Release says about why this new regulatory regime is needed and what its consequences would
be from an economic perspective. In fact, the economic analysis included in the Release falls
short of the Commission’s responsibilities and its own standards on almost every count. No
market failure is identified. No data or even information from the Commission’s examinations
was used to establish the baseline in practice. Reasonable alternatives — including ones
See Comments of the Pension Investment Association of Canada (Jan. 23, 2020) (“Any
noncompliance with SEC rules should be a matter for SEC enforcement rather than a
shareholder vote. It does not appear from our perspective that there is confusion as to
whether proxy advisors are making recommendations based on legal non-compliance.”).
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Statement of the Honorable Elad L. Roisman at SEC Open Meeting (Nov. 5, 2019), available
at https://www.sec.gov/news/public-statement/statement-roisman-2019-11-05-14a2b#_ftnref4.
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chosen by coordinate regulators and even raised by the SEC itself in its 2010 Concept Release —
were ignored. No benefits or even costs are quantified, except for the burdens that had to be
quantified for the PRA analysis. (And, as to those, Glass Lewis has already explained how they
were vastly understated.) In fact, other than general market statistics, the only data in the
economic analysis is a tabulation of issuer complaints in SEC filings, with no effort made to
analyze whether those complaints were justified. The Release says little on the significant issue
of competition, ignoring the concerns of other regulators. Nor does the analysis discuss or
reconcile the proposed rules with the broader academic literature on the balance of power
between management and shareholders in corporate governance. And the economic analysis
sidesteps what may be the most significant economic consequence of the proposal, claiming
that subjecting proxy advisors to potential litigation by companies was the result of an August
2019 Commission interpretation (with no economic analysis or public comment) and need not
be economically analyzed now because the interpretation was already in place before this rule
was proposed.95
A. No market failure has been identified.
The first, most basic principle of economic analysis of regulation is that the government
should identify a market failure before intervening in the private market.96 As a former SEC
Chief Economist has explained, ““the first element of [] an SEC . . . economic analysis is to
identify the need for a rule. Often, this will involve a market failure.” 97 But the economic
We also note that the entire economic analysis ignores the implications of subjecting proxy
advice to the information and filing requirements of the SEC’s proxy rules and only discusses
the consequences of the new exemptive conditions. The economic analysis should consider all
consequences of the new rules, however, which subject proxy advice to the information and
filing requirements and add new exemptive conditions. See Glass Lewis’ PRA submission at 5-9.
If the Commission considers proxy advisors’ compliance with the information and filing
requirements impossible or so impractical as to not be worth analyzing, it should state that
explicitly and explain why.
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See U.S. Securities and Exchange Commission RSFI and OGC, Current Guidance on Economic
Analysis in SEC Rulemaking, at 4-5 (March 16, 2012) (“Current Guidance”).
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Speech of Mark Flannery, Director, Division of Economic and Risk Analysis, U.S. Securities
and Exchange, “Economic Analysis: Providing Insight to Advance the Missions of the SEC and
the PCAOB” (Oct. 22, 2015), available at https://www.sec.gov/news/speech/keynote-addresspcaob-missions-of-sec-and-pcaob.html; see also Exec. Order No. 12,866, sec. 1[b][1] (“each
agency shall identify the problem that it intends to address (including, where applicable, the
failures of private markets or public institutions that warrant new regulatory action) as well as
assess the significance of that problem”).
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analysis in the Proposing Release does not identify a market failure that provides the need for
the rule. The term “market failure,” or recognizable variations of it, simply do not appear in the
Release. 98
This absence is particularly striking given that some of the Commission’s fellow
regulators have studied the proxy advisor industry and concluded that there was no market
failure. Most notably, ESMA, after an “extensive analysis” of proxy advisors, specifically said
that it “found no evidence of a market failure requiring regulatory intervention.” 99
Commentators have also made this point to the Commission. As one of the nation’s
foremost corporate governance experts put it:
So, what we have is the most sophisticated institutional investors in the world, with
access to the greatest resources for researching portfolio companies ever assembled,
making a free market decision to pay for outside, objective analysis, no different from
other securities analysis reports they may purchase, to help them better understand
their holdings and better meet their obligation as fiduciaries for the people whose
money they are investing to respond to corporate initiatives appropriately. There is no
monopoly and no requirement to buy these services; they can buy from one, all, or
none. There could not be a better example of market efficiency or a worse argument for
government interference. And yet, here we are. 100

The SEC’s Current Guidance on economic analysis in rulemaking further explains:
“Traditional market failures include market power, externalities, principal-agent problems (such
as economic conflicts of interest), and asymmetric information.” Again, however, the Release
does not use these terms or clearly identify any of them as the market failure warranting this
intervention. (While the Release does talk about proxy advisor conflicts, it does not identify
these as a market failure warranting regulation, nor, as discussed below, could it make this
case.)
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See Comments of Steven Maijoor, ESMA Chair, “ESMA recommends EU Code of Conduct for
proxy advisor industry,” (Feb. 19, 2013), available at
https://www.esma.europa.eu/sites/default/files/library/2015/11/2013-240.pdf.
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See Nell Minow, “Regulating Proxy Advisors is Anticompetitive, Counterproductive, and
Possibly Unconstitutional,” Harvard Corporate Governance Blog (Mar. 2, 2018), available at
https://corpgov.law.harvard.edu/2018/03/02/regulating-proxy-advisors-is-anticompetitivecounterproductive-and-possibly-unconstitutional/; see also CII October 15 Letter at 2 (“[p]roxy
advisory firms provide market-based solutions, and the SEC policy initiatives have the potential
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Faced with this record, the Release does not grapple with these issues, let alone reach
and provide a reasoned conclusion that there is a market failure or other need for this rule.
To be sure, there are passages in the Release on the importance of proxy voting and
advice, as well as issuers’ concerns about accuracy and conflicts. But even if proxy advisors’
critics’ claims were substantiated — which, as discussed above and below, they are not — this
is not a sufficient basis to warrant government involvement under the SEC’s economic analysis
guidance. Many fields — law, management consulting, academia, journalism and countless
others — are no less important and their practitioners sometimes make errors and face
conflicts. What is missing from the analysis is a market failure — that is, the Release should
explain why the market would not care about and address any accuracy or inadequate conflict
disclosure issues over time. As a foreign regulator concluded after its own study: “[T]he
overwhelming evidence supports the positive impact of proxy advisors. The criticisms of the
workings are issues which can easily be resolved through market forces and are part of the
evolution of both proxy advisors and investors.” 101
In contrast, the types of economic conflicts warranting SEC regulation are structural
issues that result in misaligned incentives. As a former SEC Chief Economist has explained:
For example, consider credit ratings agencies and audit firms . . . . [T]he raison d’etre for
credit rating and auditing firms has embedded within it a potential information problem
of the sort they are intended to correct. Both types of agents are selected and paid by
the affected firm, for the purpose of conveying information to third parties, i.e.,
investors. To whom do auditors and rating agencies ultimately owe their allegiance?
Are their economic incentives consistent with this allegiance? Relevant policies in this
area can seek to improve incentives without compromising the value of the services
being provided.102
to adversely affect the voluntary, uncoerced, private contracts between investors and their
proxy advisors”).
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SEBI Working Group Report at 10.

See Speech of Mark Flannery, Director, Division of Economic and Risk Analysis, U.S.
Securities and Exchange, “Economic Analysis: Providing Insight to Advance the Missions of the
SEC and the PCAOB” (Oct. 22, 2015), available at https://www.sec.gov/news/speech/keynoteaddress-pcaob-missions-of-sec-and-pcaob.html; see also Cezary Podkul, “SEC Urged to End
Ratings Firms Conflicted Business Model,” Wall Street Journal (Nov. 4, 2019) (industry advisory
group urging SEC to change payment model for CRAs to user-pays (i.e., the same as proxy
advisors) in order to improve the reliability of ratings), available at
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Here, however, there is no such conflict in the payment model or other structural
misalignment of incentives. Proxy advisors are paid by the investors they advise. 103 Or, as CII
put it, “Proxy advisors’ business model depends on factual accuracy and their incentives are
thus aligned with issuers and institutional investors alike.” 104 The Commission should
recognize, as other regulators have, that there is no market failure here and decline to
intervene in this market.
B. Evidence for claims of inaccuracy is lacking.
As noted above, the Release references issuers’ “concerns” dozens of times. And
foremost among those concerns are claims of proxy advisor inaccuracy. But SEC rules must be
based on evidence, not just assertions. 105

https://www.wsj.com/articles/sec-urged-to-end-ratings-firms-conflicted-business-model11572911797.
See SEBI Working Group Report at 10 (“the level of conflict is substantially lower than other
intermediaries like auditors and credit rating agencies, where the company being scrutinised is
itself paying the intermediary”).
103

CII October 15 Letter at 3. Apparently sensing this problem in the SEC’s economic analysis,
an industry-funded group submitted a comment letter arguing, based on an academic study
from 1982, that shareholders face a “collective action problem” in voting proxies. See
Comments of Bernard Sharfman, Chairman, Advisory Council, Main Street Investors Coalition
(Dec. 20, 2019). But, to the extent this is meant to provide the missing economic need for this
rulemaking, there are at least two problems with it. First, there have been significant changes
in the size and share of securities held by institutional investors over the last 40 years, greatly
mitigating the issue discussed in the article. Second, SEC guidance says: “Frequently, the
proposed rule will be a response to a market failure that market participants cannot solve
because of collective action problems.” Current Guidance at 5 (emphasis added). Here, proxy
advisors are a private market solution that helps address the collective action problem
Sharfman describes (which exists much less today than 1982). This is not a logical reason to
regulate proxy advice.
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See Current Guidance; see also Peirce and Ellig, 8 Brook. J. Corp. Fin. & Com. L. at 388
(criticizing SEC rulemaking for being “more willing than executive branch agencies to base
decisions on beliefs or assertions rather than evidence”).
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Here, that evidence is missing. To begin with, commenters have provided no logical
explanation as to why proxy advice purchasers would not care if the advice was rife with errors.
They do care and would be concerned if this was the case, which it is not. Both Glass Lewis and
its largest competitor disclose an error rate of less than 1%. More to the point, commenters
have not provided actual evidence of a concerning error rate. After all, whether proxy advisors
commit frequent errors is an empirical question, but no empirical evidence has been provided
to answer it.
The closest the economic analysis comes to providing evidence on this central issue is a
table in the economic analysis that compiles situations in which a company filed supplemental
proxy materials over a three-year period expressing various “concerns” about proxy advisors
(“Table 2”). For four reasons, however, Table 2 does not provide a basis for the rules.
First, the SEC has not actually substantiated any of these concerns. The economic
analysis only describes these as the views expressed in the company filing and we understand
that the Staff have confirmed that they did not do any work to evaluate whether these claims
were valid or baseless. This begs the question why Table 2 was included in the Release. Proxy
advisors are hired to critically evaluate management recommendations, and they do sometimes
recommend against these recommendations. It is therefore not particularly notable or
significant that some companies — 264 of a possible 17,296 in the SEC’s sample 106 — expressed
some sort of continued disagreement or concern about proxy advice.
Second, commenters cannot evaluate and provide meaningful comments on Table 2
because the SEC has not provided basic details about the analysis it summarizes. Seeking
comment on a proposed economic analysis is only meaningful if the SEC provides enough detail
for commenters to understand and react to the Commission’s analyses. 107 To that end, another
former SEC Chief Economist has explained that “[o]ur goal is to be transparent about our
methodologies, assumptions, and data sets and we hope that commentators will provide
rigorous feedback on our analyses.” 108 But, here, the SEC has not been transparent. Despite
repeated requests and explanations of why these details are needed, the Staff have not
106

Based on our count of the reclassified information in the DERA supplemental memo.

See Portland Cement Association v. Ruckelshaus, 486 F.2d 375, 394 (D.C. Cir. 1973) (“It is
not consonant with the purpose of a rule-making proceeding to promulgate rules on the basis
of inadequate data, or on data that, [to a] critical degree, is known only to the agency.”).
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See Speech of Craig M. Lewis, Director, Division of Economic and Risk Analysis, U.S.
Securities and Exchange, “The Expanded Role of Economists in SEC Rulemaking,” (Oct. 16,
2012), available at https://www.sec.gov/news/speech/2012-spch101612cmlhtm.
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divulged basic information about their analysis — most notably, which companies they
categorized as expressing concern about factual errors. This has frustrated commenters’ ability
to evaluate whether these were or were not factual errors, a central issue in this rulemaking.109
Third, the SEC has not adequately explained why it included the categories it did,
particularly “Amended or modified proposal.” The Release describes this category as situations
where the “registrant responds to a current or prior year negative recommendation from a
proxy voting advice business by indicating that it has amended or modified proposals or existing
governance practices prior to the annual meeting and requests investor consideration of these
facts in making their vote.” 110 To be fair, the SEC did only describe this as a “registrant
concern.” But, by classifying it with factual errors and other registrant concerns, the economic
analysis suggests the SEC sees it as a problem the proposal would address. Other regulators
have considered the adoption of corporate governance best practices to avoid adverse proxy
advisor recommendations a positive development: “Boards are therefore ensuring support of
shareholders when endeavouring to meet the parameters within proxy advisers’
recommendations. This is appropriate and aligns the interests of the shareholders with the
board and management of their companies, which are sometimes not fully aligned.” 111 If the
SEC has a different view and sees a company adopting such a practice as akin to a factual error,
it should explain that view and support its contention with evidence of the harm resulting from
these situations. 112
While the DERA staff did add a memorandum to the file towards the end of the comment
period, after a FOIA request and multiple other letters and in-person requests, that
memorandum does not include basic information like which companies claimed factual errors
or were included in the SEC’s other categories.
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Release at 96 n. 239.

SEBI Working Group Report at 17; see also id. at 9 (“In fact, some of the benefits of proxy
advisors may be invisible, as people would have altered their actions to escape the critical
analysis of proxy advisors. So, a person sitting on too many boards may opt to give up her
board seat by withdrawing from the slate of directors up for election. In other words the
impact of possible proxy advisor’s recommendation would have altered behaviour even though
no one will notice the impact.”).
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Similarly, the supplemental DERA memo states that the Staff included in its sample of
“concerns” situations in which the “registrant identified changes of circumstance that should
warrant reconsideration of an adverse voting recommendation.” Again, this does happen, but
we are not clear why the Staff would categorize it as a concern or how it provides a basis for
this new regulatory regime.
112
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Fourth and finally, Table 2 shows at most that 54 of 17,296 or .3% of company filings
over this time period claimed a factual error and 260 or 1.5% contained a more general
“concern,” broadly defined, with some aspect of some proxy advisors’ proxy advice. 113 The
Release suggests there may be some other companies that believed there was an error or had
other concerns with proxy advice during this time period, but did not say anything. 114 At the
same time, it is likely that some of these claimed errors or concerns were exaggerated or just
unfounded. Glass Lewis has long disclosed that its error rate is less than 1%. Nothing in Table 2
gives any reason to believe errors are more frequent than that.
In short, the economic analysis lacks empirical evidence on the empirical question at the
foundation of the proposed rules. The Commission should answer this empirical question
before imposing a costly, untested, new regulatory regime premised on concerns about proxy
advisor accuracy.
C. The economic analysis fails to understand the baseline.
As the SEC Staff’s Current Guidance recognizes, the second element of a good economic
analysis is understanding the baseline, which is “the best assessment of how the world would
look in the absence of the proposed action.” 115 As a SEC Chief Economist explained:
A baseline . . . is vital to understand how a market is functioning before we can identify
what might be wrong within it. This goes beyond a simple recitation of current
Based on Table 2 data since the additions and reclassifications in the DERA supplemental
memorandum are not classified. We note that both these rates are for all proxy advisors. The
rate for any individual proxy advisor would be lower.
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There is no reason to think this would be a significant number. As the IAC notes, company
management can use the company’s resources and has strong incentives to bring any material
proxy advice errors to their shareholders’ attention. Recommendation of the SEC Investor
Advisory Committee (IAC) Relating to SEC Guidance and Rule Proposals on Proxy Advisors and
Shareholder Proposals at n. 21 (Jan. 24, 2020) (“It is insufficient to claim, as do some
commentators, that the supplemental proxies filed by corporate managers establish a lower
bound on the number of errors in proxy reports. There is nothing to suggest that proxy advisors
ever retaliate against companies for correcting factual errors, and if potentially material to vote
outcomes, corporate managers have ample incentives to seek corrections, and they can use
investor funds to do so.”).
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Current Guidance at 6.
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regulatory requirements or an overview of general market statistics. It is incumbent
upon regulators to understand fully the complexities of the markets we regulate. Only
then can we make a theoretical market failure concrete and specific. 116
Here, however, the economic analysis does little beyond reciting some general market
statistics. Even though accuracy appears to be the Commission’s primary concern, the
economic analysis, as noted above, does not even claim to evaluate whether that is a problem.
Nor does it contain any original information about proxy advisor conflict policies and conflict
disclosures, instead just noting, based on letters, that “some proxy voting advice businesses
have disclosure practices and procedures regarding conflicts of interest that may be similar to
these proposed disclosure requirements,” 117 without further discussing what those practices
are or what may be wrong with them. 118 Nor did the SEC use any original information on the
timing of companies’ filing of proxy statements or when investment advisers typically vote,
critical start and end points for evaluating the effect of the proposed rules on the timing of
proxy advice and voting.
Here, the failure to provide evidence of actual market practices is all the more surprising
because the SEC conducted focus examinations of proxy advisors and investment advisers’ use
of proxy advisors in 2015. 119 While the resulting examination reports are not available to the
public, GAO reported in November 2016 that “SEC staff also considered some of the issues
discussed previously [i.e., accuracy, conflicts disclosure, “over-reliance” on proxy advisors]
through examinations of proxy advisory firms registered as investment advisers and registered
investment companies using proxy advisory firms.” 120 GAO further explained that, while the
Speech of Mark Flannery, Director, Division of Economic and Risk Analysis, U.S. Securities
and Exchange, “Economic Analysis: Providing Insight to Advance the Missions of the SEC and
the PCAOB” (Oct. 22, 2015), available at https://www.sec.gov/news/speech/keynote-addresspcaob-missions-of-sec-and-pcaob.html.
116

117

Release at 92.

The Release does cross-reference an earlier footnote that notes that “there is no uniform
set of standards” for conflicts mitigation and that “concerns remain about the adequacy of
these firms’ conflicts of interest disclosures.” This obviously falls far short of a full
understanding of current market practices and why and how they need to be improved.
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See Office of Compliance Inspections and Examinations, National Examination Priorities for
2015 at 4, available at https://www.sec.gov/about/offices/ocie/national-examination-programpriorities-2015.pdf.
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GAO 2106 Report at 35.
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2015 proxy advisor priority examinations were ongoing, GAO reviewed 41% of them completed
as of August 2016 and “confirmed that the SEC examined risk areas related to conflict of
interest, proxy voting policies and procedures, and oversight of proxy advisory services, among
other issues. None of the examinations we reviewed resulted in serious violations leading to an
enforcement action.” 121
The SEC should use its direct evidence from these examinations to understand the
baseline-in-practice and evaluate for itself both the concerns precipitating this rulemaking and
the proposed rules’ potential consequences. 122 Information collected in examinations could
provide actual evidence on issuers’ claims of inaccuracy and lack of adequate conflict
disclosure. It also would give the SEC a factual basis to understand the consequences of the
regulatory approach chosen, including its effect on the timing of a complex, time-sensitive
process. If the SEC somehow has no relevant data from its 2015 or other examinations, it
should state so and explain why and how it could nonetheless reach a sufficient, reasoned
understanding of the market practices of proxy advisers and investment advisers’ proxy voting.
The SEC also failed to adequately consider the regulatory baseline. First, the economic
analysis’ discussion of the regulatory baseline does not mention the SEC’s recent expansion of
investment advisers’ responsibilities to oversee proxy advisors. As discussed above, however,
in guidance issued just this past August, the SEC addressed a number of the issues in this
rulemaking, including proxy advisors’ conflicts policies, engagement with issuers and accuracy.
The SEC conveyed its expectation that investment advisers would review their oversight of
proxy advisors in response to this guidance and commentators agreed that it would lead to
changes for both proxy advisors and investment advisers. 123
Id. at 36 (footnote omitted). GAO’s report indicated that SEC Staff reviewed and provided
technical comments on the report before it was issued.
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See Marc Wyatt, Director, Office of Compliance Inspections and Examinations, “Inside the
National Exam Program in 2016” (Oct. 17, 2016) (“As the SEC’s “eyes and ears” in the field, OCIE
strives to use our perspective to provide support to the rule-making process and inform other
guidance issued by the SEC, and its Divisions and Offices. . . . Based on our exams, we provide
our rule-writing colleagues information about the evolution of market practices and the most
common exam observations.”), available at https://www.sec.gov/news/speech/inside-thenational-exam-program-in-2016.html. Of course, the SEC can also ask for other information it
needs to understand the need for or potential consequences of a rule and also has other
authority to obtain such information. See, for example, 15 U.S.C. 77s(e).
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See The Conference Board, “On Governance: What Does the Latest SEC Guidance Mean for
Proxy Advisors, Companies?,” (Aug. 26, 2019) (“It looks like both the [proxy] advisors and their
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Nor does the economic analysis — or any other part of the Release, for that matter —
mention the Best Practices Principles for Shareholder Voting Research instituted in response to
ESMA’s consultation. As noted above, the Best Practices Principles focus on identifying,
disclosing and managing conflicts of interest and fostering transparency to ensure the accuracy
and reliability of proxy advice, the same concerns at issue here. And signatory proxy advisors
apply and measure themselves against these principles on a global basis annually.
The baseline, of course, “includes both the economic attributes of the relevant market
and the existing regulatory structure.” 124 But the baseline — and the economic analysis as a
whole — does not discuss either the August 2019 Guidance or the Best Practices Principles, let
alone consider them adequately to show that it “understand[s] fully” the regulatory baseline.
The SEC should not institute a significant new regulatory regime without first considering and
understanding the effect of existing regulatory measures that address the same issues.
D. The economic analysis fails to consider reasonable alternative approaches.
As the Current Guidance explains, the Commission is required to consider reasonable
alternative regulatory approaches, including “reasonable alternatives raised during the
rulemaking.” 125 To his credit, Chairman Clayton told the Senate Banking Committee when he
testified on December 10, 2019 about this proposed rulemaking that he was “very open” to
alternative ways to promote proxy advisor accuracy.
This is not reflected in the economic analysis, however. While six “reasonable
alternatives” are mentioned, the first four are variations on the chosen regulatory approach —
issuer pre-review, mandated publication of the issuer’s response and prescribed conflicts
clients will need to adopt and implement some new policies and procedures, and that in some
cases existing policies and procedures will need to be modified and/or documented.”) (quoting
Robert Lamm, Esq.), available at https://www.conference-board.org/blog/environmentalsocial-governance/SEC-Addressing-Proxy-Advisor-Influence.
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Current Guidance at 7.

Current Guidance at 9 (citing the D.C. Circuit decision in Chamber I); see also Speech of Craig
M. Lewis, Director, Division of Economic and Risk Analysis, U.S. Securities and Exchange, “The
Expanded Role of Economists in SEC Rulemaking,” (Oct. 16, 2012) (“when the Commission
adopts a rule, the rule release must articulate why the Commission chose the alternative it did,
fully engaging with those reasonable alternatives raised in the proposing release or suggested
by commentators”), available at https://www.sec.gov/news/speech/2012-spch101612cmlhtm
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disclosure. While the details of the proposed rules need to be explored in other parts of the
Release, we do not believe this is what the Current Guidance meant in saying that the
Commission should consider “alternative regulatory approaches.” The fifth alternative
discussed is a tangentially-related concern of companies about shareholders voting before
reading company responses. The last “alternative” — exempting smaller proxy advisors — is
already covered in the Release’s mandatory regulatory flexibility analysis. Notably, none of the
alternatives included in the Release even contemplates the possibility proxy advisor accuracy
could be enhanced in some way other than government-mandated issuer pre-review. 126
In reality, there are a number of genuine “alternative regulatory approaches” that the
Commission should consider. In fact, the SEC itself has previously raised other alternatives to
address these issues.
In its 2010 Concept Release on the Proxy Process, after noting issuers’ concerns with
proxy advisors, the Commission specifically sought comment on:
whether proxy advisory firms operate the kind of national business or have an impact on
the securities markets that Advisers Act Section 203A(c) was designed to address, and
whether, as a result, we should establish an additional exemption from the prohibition
on federal registration for proxy advisory firms to register with the Commission as
investment advisers.127
The Concept Release then discussed how guidance could be used in that framework to
enhance conflict of interest disclosures.

As the IAC has noted, with one exception, the alternatives are all more burdensome on
proxy advisors and their clients. See Recommendation of the SEC Investor Advisory Committee
(IAC) Relating to SEC Guidance and Rule Proposals on Proxy Advisors and Shareholder
Proposals, at 8 (Jan. 24, 2020). Tellingly, the SEC does not consider an alternative of mandating
that issuers file their proxy statements sufficiently early to avoid the compression of investor
time the proposal would create. For example, the SEC should have considered an alternative of
mandating that companies either file proxy statements a sufficient number of weeks before
their annual meeting (or just adjusting the thresholds for review and feedback period eligibility
enough), so as to allow investors the same time they have today to consider proxy advice and
vote. The SEC should then have assessed the costs and benefits of that approach relative to the
proposal.
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2010 Concept Release at 120 (citation omitted).
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Likewise, the Concept Release discussed “potential approaches that might address
concerns about accuracy or transparency in the formulation of voting recommendations,” and
specifically suggested that “proxy advisory firms could provide increased disclosure regarding
the extent of research involved with a particular recommendation and the extent and/or
effectiveness of its controls and procedures in ensuring the accuracy of issuer data.” 128 The
Concept Release further noted a suggestion that the Commission’s NRSRO rules “may be useful
templates for developing a regulatory program addressing conflicts of interest and other issues
with respect to the accuracy and transparency of voting recommendations provided by proxy
advisory firms.” 129 The Commission here noted that the NRSRO regulatory regime includes
measures such as disclosure of performance measurement statistics. 130 Both of these
alternatives should have been considered in the economic analysis. 131
In addition, there are at least two other reasonable alternatives, in addition to the
status quo, that should have been fully explored. First, as Glass Lewis has previously
suggested, 132 the Commission should have considered a market-based approach that builds on
the existing, industry-developed Best Practices Principles. In fact, ESMA chose this very
approach. Adding a regulatory compliance, reporting or assurance mechanism to the current
Best Practices Principles could add rigor and ensure consistency, while still preserving the
benefits of this approach.
Critically, these alternatives would provide a more complete and balanced framework to
advance the Commission’s stated goal of improving proxy advisor accuracy. After all, the issuer
review and feedback periods at best only address accuracy from the company’s point of view —
a one-sided approach that will not address any other type of factual error. In fact, there is no
reason to think companies would even bother to review for accuracy roughly half of proxy
128

2010 Concept Release at 122.
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Id. at 121 n. 287
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Id.

See, for example, Chamber of Commerce of the United States v. Securities and Exchange
Commission, 412 F.3d 133, 144 (D.C. Cir. 2005) (“Chamber I”) (finding an APA violation when
the Commission chose a mandate as an exemptive condition and did not consider a suggested
disclosure alternative).
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See Letter of Katherine Rabin, Chief Executive Officer, Glass Lewis to Chairman Jay Clayton
(Nov. 14, 2018), available at https://www.sec.gov/comments/4-725/4725-4649188176490.pdf.
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research reports, which typically do not contain any recommendation adverse to
management’s recommendations, meaning there would not even be a potential for accuracy
improvement in those situations. At the same time, the delays associated with the issuer
review periods would greatly compress the time for investor due diligence before voting. If the
Commission determines it has a sufficient basis to regulate proxy advisors to enhance the
accuracy of their work and elects to do so through issuer review and feedback, it should explain
why choosing a regulatory approach that only affects one dimension of accuracy is a better
alternative than more holistic approaches.
Second, if the Commission felt only an issuer-review mandate could address its concerns
about accuracy, it should have considered having issuers review just the facts that would go
into the proxy advice. In fact, this would be more consistent with the approach chosen in the
context of analyst regulation, where, with appropriate safeguards, analysts are permitted to
verify facts with the companies that are the subject of their reports, but are prohibited from
sharing their full reports.133 As noted above, Glass Lewis has a current practice of sharing the
key facts in its reports, free of charge, with all U.S. companies through its IDR. Glass Lewis finds
that through this practice it can get any benefit of company review without compromising the
independence of its advice or inviting time-consuming and unproductive debates about Glass
Lewis’ methodology or what result that methodology should lead to in the context of a
particular recommendation. This approach would also have been consistent with the
Commission’s prior recognition that, on most corporate governance questions, there “typically
is not a correct viewpoint.”
E. The economic analysis fails to quantify any costs or benefits.
The economic analysis does not quantify any costs or benefits of the proposed rule. Nor
does it make any of the underlying estimates that would be essential to understanding the
costs and potential benefits of the proposed rules, such as the number of reviews that would
be required, the time they would take, the number of conflicts that would be disclosed, and
projections of decreased errors. In fact, other than some general market statistics, the only
effort at quantifying anything in the economic analysis is the table showing the number of
issuer complaints about proxy advice discussed above. 134
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See the discussion of FINRA Rule 2241 above.

While the Release’s PRA analysis does, as required, make some estimates of paperwork
burdens, these are incomplete and vastly understated, as explained in Glass Lewis’ PRA
Submission.
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This does not meet the Commission’s standards for economic analysis. As the Current
Guidance explains, the economic analysis should “quantify [the] expected benefits and costs to
the extent possible . . . and [] for those elements that are not quantified, explain why they
cannot be quantified.” 135 Courts have imposed similar obligations. When, as here, data is
available, the Commission must estimate and quantify the costs it expects parties to incur. 136
When the Commission first explicitly exempted proxy advice, it acknowledged that
forcing parties to comply with proxy solicitation rules was “very costly.” 137 And, as illustrated in
Glass Lewis’ PRA Submission, 138 just the paperwork burdens of the exemptive conditions on
proxy advisors — a subset of the direct costs imposed by the proposed rules — would be
substantial. Other direct costs and indirect costs — such as the opportunity costs discussed
above and the effect on competition discussed below 139 — should also be considered and
estimated to the extent possible.
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Current Guidance at 9-10.

Business Roundtable v. Securities and Exchange Commission, 647 F.3d 1144, 1150 (D.C. Cir.
2011).
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SEC Shareholder Communications Release at 49,278.

See PRA Submission at 10-20. Subsequent to our PRA Submission, we have made further
efforts to estimate the first-year costs of developing and deploying the customized software
that we think would be needed to efficiently carry out the two-stage issuer reviews
contemplated in the proposed rules. Glass Lewis does not, of course, have existing systems
that would be sufficient to track the time periods and manage the necessary workflows to carry
out the review processes in the proposed rules. Cf. Release at 106. Our estimate at this point is
that it would take six people twelve months to build such a platform. That level of effort
translates to about 13,000 development hours. At $100/hour, we expect this would require
approximately $1.25M in development costs. If such a system could be developed and
deployed, that could affect some of our other time estimates for some of the ongoing
administrative tasks that would be involved in carrying out the rules.
138

The Current Guidance also notes that costs include “negative collateral consequences, such
as the potential misuse of newly created rights.” Current Guidance at 11. This issue, which as
noted above is implicated here, is not considered in the economic analysis.
139

55

The Commission should make the necessary estimates, quantify the costs and benefits
of its proposed rules to the extent possible, and seek supplemental comment on its revised
analysis. 140
F. The economic analysis fails to seriously consider the effect on competition.
The Commission, of course, has an explicit statutory requirement to consider the effect
on competition in its rulemaking under the Exchange Act. Here, that obligation should have
special resonance given the long-standing questions about competition in this space.
Despite this, the Proposing Release’s effect on competition analysis consists of two
pages, a significant part of which is devoted to speculating — contrary to the evidence before
the agency of proxy advisors’ customers’ actual views — that the proposed rules might increase
demand and stimulate competition because the advice will be more accurate and conflicts
more apparent. A revised economic analysis should give this issue serious consideration and
account for two significant items in the administrative record.
First, this is the unusual case where the Commission has actual, first-hand evidence that
the rule would adversely affect competition. Minerva Analytics, a UK-based proxy advisor, has
commented that the prospect of the proposed rules being adopted has, in fact, deterred it from
entering the U.S. proxy advisor market:
The proposed rules will not, as argued by the pro-regulation lobby, enhance
competition; they will kill it outright. For as much as Minerva would like to make a
formal entry into the US market with a local presence, the implicit threat of expensive
and burdensome litigation as proposed by the regulations for “errors” together with the
mandating of free and prior distribution of our research at the expense of our clients’
contractual rights renders that possibility highly unlikely for the foreseeable future. 141
The Commission should also consider the significance of the costs and benefits it cannot
quantify. Much of the Commission’s economic analysis reads like its drafter sought to pair each
very real and substantial cost it acknowledges with a countervailing benefit, however
speculative, abstract or minor, such as the “benefit” of “more clear notice” that rules apply to
certain conduct. And the paired costs and benefits are often followed with a statement that
the Commission cannot quantify either, leaving a false sense of equivalence. A meaningful
economic analysis would genuinely and candidly assess and convey the significance of the
qualitative costs and benefits it discusses, even if they cannot be quantified.
140
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Comments of Sarah Wilson, Chief Executive Officer, Minerva Analytics (Jan. 2, 2020).
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Second, over 60 prominent finance and legal scholars, with a range of ideological
perspectives, have submitted a comment letter expressing concern about the anti-competitive
effect of the proposed rules. The letter states:
We share the Commission’s concerns about concentration in the proxy advisory market.
Yet, we disagree with the following proposed remedies: 1) forcing proxy advisors to
share their opinions with managers ahead of time and 2) treating opinions on proxies as
proxy solicitations. By increasing the cost of opining on proxy statements such proposals
will only discourage new entry into the proxy advisory market and exacerbate the
problem of market concentration in this sector. We ask the Commission to strike these
proposed changes.142
The Commission should take this direct evidence and strong academic consensus into
account and engage in a serious consideration of the effect of the proposed rules on proxy
advisor competition. 143
The Commission should also consider the effect of the proposed rules on competition
among asset managers. As the Release recognizes, in order to save costs, many asset managers
choose to outsource much of the data collection, research tasks and other administrative
functions associated with proxy voting to proxy advisors. 144 As one commentator explained,
proxy advisors “economize the proxy research and voting functions by spreading the costs of
tracking, analyzing, and processing many thousands of proxy votes over a larger pool of
shareholders.” 145 And, as the Release also notes, smaller asset managers are more dependent
142

See Comments of Anat Admati, Luigi Zingales et al. (Jan. 15, 2020).

In addition to its broader obligation to consider the economic implications of its rules, the
Commission is specifically required to consider the impact that any rule promulgated under the
Exchange Act would have on competition and to include in the rule’s statement of basis and
purpose “the reasons for the Commission’s . . . determination that any burden on competition
imposed by such rule or regulation is necessary or appropriate in furtherance of the purposes
of [the Exchange Act].” Exchange Act Section 23(a)(2), 15 U.S.C. 78w(a)(2).
143

144

Release at 79-80.

Cappucci, The Proxy War Against Proxy Advisors at 7; see also id. at 7-8 (“If asset managers
or owners had to perform these functions themselves, they would face an unattractive choice
between bearing the costs of additional staff to perform the research and not adding resources
and being less informed and less responsible voters.”).
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on outsourcing these functions to proxy advisors than the largest asset managers. 146
Accordingly, a reduction in competition and/or increase in costs of proxy advice could
disproportionately affect smaller asset managers.147 The Release does not consider this effect
on competition, however. Particularly in light of the trend toward asset manager
concentration, the Commission should consider the potential effect of the rules on the asset
management industry.
G. The economic analysis fails to consider any effects of exposing proxy advisors to
private litigation by issuers.
As Commissioner Jackson recognized at the Open Meeting, “[T]he real costs of today’s
new regime lie in considering the issuer’s feedback, including the issuer’s response in the proxy
advisor’s report, and facing litigation from an issuer angry about the methodology used to
provide anti-management advice.” 148 But this prospect of issuer litigation against proxy
advisors is not even mentioned in the economic analysis. Instead, the Release explains,
“Overall, we do not expect this proposed amendment [amending the definition of solicitation in
the Commission’s rules to include proxy advice] to have a significant economic impact because
it codifies an already-existing Commission interpretation.” In fact, the only mention of litigation
in the entire release is a question. After noting CII’s concern about subjecting proxy advisors to
increased litigation through the August 2019 Interpretation, the Release asks: “Would these
concerns similarly apply to aspects of the proposed amendments, or is this concern overstated
in that the aspects of the interpretation and guidance that are encompassed in the proposed
amendments reflect current legal obligations regarding solicitation activities?”
In other words, the Commission is disclaiming any responsibility to assess the costs and
benefits and other economic consequences of exposing proxy advisors to the unprecedented
prospect of litigation by companies displeased with their advice. This is because the proposed
rules would codify the August 2019 Interpretation that proxy advisors are subject to this
litigation threat — an interpretation adopted 3-2 over the dissent of a Commissioner who said
it should have been the subject of public comment and economic analysis. Through this two146

Release at 80.

If smaller managers more frequently chose not to vote, that could also have adverse
consequences for our system of corporate governance that the Commission should consider.
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Statement of the Honorable Robert J. Jackson, Jr. at SEC Open Meeting (Nov. 5, 2019),
available at https://www.sec.gov/news/public-statement/statement-jackson-2019-11-05openmeeting.
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step process,149 the Commission could end up with a rule on its books exposing an industry to a
new type of private litigation without ever having to follow its “statutory obligation to
determine as best it can the economic implications of the rule.” 150
Establishing this precedent would allow an easy end run around the National Securities
Markets Improvement Act considerations in similar circumstances, in the future. In fact, by the
Release’s logic, an interpretation imposing exorbitant costs could be issued the day before a
rule proposal with no economic analysis and then the rule proposal issued the next day could
simply say the rules have no costs because the rules would only codify the interpretation. We
do not believe this is good administrative practice or consistent with the Commission’s
responsibilities.
Here, the Commission is engaged in rulemaking that would result in an Exchange Act
rule exposing proxy advisors to Rule 14a-9 litigation. To our knowledge, the Commission has
never previously examined the costs, benefits and other economic consequences of doing so
and it has the opportunity to do so as part of this rulemaking.151 And this is not some technical
defect in process; the prospect of issuer litigation poses very real and significant risks and costs
to proxy advisors that should be analyzed and considered. If these costs are outweighed by the
benefits, in the Commission’s view, the economic analysis should explain how and why the
Commission came to that conclusion.
H. The economic analysis fails to engage with broader literature on executive
compensation and corporate governance.
When the Commission adopted the August 2019 Interpretation, the Chairman described it
as “just a first step,” and disclosed that he had “asked the staff to also consider whether the
current rule definition of the term ‘solicitation’ under the federal proxy rules should be
amended to codify today’s interpretation.” See Statement of the Honorable Jay Clayton at
Open Meeting (Aug. 21, 2019), available at https://www.sec.gov/news/publicstatement/statement-clayton-082119.
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Chamber I, 412 F.3d at 143.

See also Motion of the U.S. Securities and Exchange Commission, at 3-4 in ISS v. Clayton,
Case No. 1:19-cv-3275-APM (D.D.C. Jan. 17, 2020) (“Because the challenged Interpretation and
Guidance has been incorporated into the rulemaking, the rulemaking will enable ISS to raise
any of its objections to the Interpretation and Guidance during the rulemaking process, and it
will afford the Commission an opportunity to consider those objections. If the Commission
adopts the proposed amendments after notice and comment, this Court would have the
benefit of a more robust administrative record.”) (emphasis added).
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Finally, the economic analysis should have considered the effect the proposed rule
could have on corporate governance and executive compensation practices and reconciled the
Commission’s proposal with the broader academic literature on these points.152 As
Commissioner Jackson noted at the Open Meeting, “Proxy advisors play an important role in
striking the right balance in allocating power between corporate executives and investors.” 153
And, as he also noted, there is a well-established body of legal and economic scholarship
examining that issue that was not considered in the Proposing Release. Given the implications
of the proposed rules for the balance of power between management and shareholders, the
Commission should have considered this literature and reconciled its policy choices with it.154
For example, the Commission’s Chief Economist has argued that investors need to be
more skeptical than they are today about executive pay recommendations. Writing in the
Harvard Business Review, then-Professor S.P. Kothari and Robert Pozen explain that: “More
than 95% of the time, shareholders overwhelmingly approve the pay recommendations. Yet
our research suggests that investors should be more skeptical. Compensation committees
frequently adjust company performance numbers in complex and even obscure ways, for a
variety of reasons.” Although he notes the challenges they face in doing so, Kothari concludes
The economic analysis does contain an overview of some of the academic literature
specifically on proxy advisors. See Release at 81-83. Our point here is that the analysis did not
engage with the broader economic literature the proposed rules implicate, especially in light of
the scope of some of its analysis. See, for example, Release at 113 (arguing, with no reference
to the literature, that investors may make better voting decisions, thereby leading to better
investing outcomes and promoting capital formation).
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Statement of the Honorable Robert J. Jackson, Jr. at SEC Open Meeting (Nov. 5, 2019)
(“Taxing anti-management advice in this way makes it easier for insiders to run public
companies in a way that favors their own private interests over those of ordinary investors.”),
available at https://www.sec.gov/news/public-statement/statement-jackson-2019-11-05openmeeting.
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See Peirce and Ellig, 8 Brook. J. Corp. Fin. & Com. L. at 400 (criticizing the say on pay
rulemaking mandated by Dodd-Frank: “the SEC could have taken advantage of a large literature
on executive compensation and corporate governance. Among other things, academics have
looked extensively at issues related to agency problems and asymmetric information in the
governance of publicly held corporations. The SEC would have had to look at this literature in
the context of its existing mandates, including extensive compensation disclosure
requirements.”) (footnote omitted).
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that, among other things, investors should engage in “meaningful dialogue” with companies
about “overly generous compensation” practices. The proposed rules, by shortening the time
an investor has to vote, would drastically limit the investor’s ability to engage with a company
on a compensation issue, if required. Yet the Commission’s Release does not mention this
article or reconcile its approach with the costs to shareholders of compressing their review and
voting time and the resulting risk of inadequate oversight of management compensation
practices.
V. The proposed rules have fundamental legal flaws.
A. Proxy advice is not a proxy solicitation.
Absent a legislative framework for proxy advisor regulation, the Commission proposes
to regulate proxy advisors as proxy solicitors. As we understand it, the sole statutory term
providing the foundation for the new proxy advisor regulatory framework is the verb “solicit” in
Section 14(a) of the Exchange Act. Proxy solicitation is fundamentally different than proxy
advice, however; the simple, unavoidable fact is that solicit and advise mean two different
things.
To “solicit” means to “[a]sk for or try to obtain (something) from someone.” 155 Here, that
something is a proxy — i.e., the authority to vote on that party’s behalf in a corporate election.
Consistent with this, there are two fundamental characteristics of proxy solicitors’ work that
makes it a solicitation:
1) Proxy solicitors ask for or try to obtain proxy authority from shareholders; and
2) Proxy solicitors have an interest in the outcome (or are hired by someone with an
interest in the outcome) and therefore play an advocacy role to “try to obtain”
shareholders’ proxy authority.
In contrast, proxy advisors do not meet either of these two characteristics of a
solicitation. Proxy advisors do not ask for or try to obtain proxy authority from their
shareholder clients. And proxy advisors have no stake in the outcome. They are simply hired
by the shareholder to provide them with objective research and advice as a disinterested party.

Lexico, Oxford University Press (2019); see also Oxford English Dictionary (2020) (“To
entreat or petition (a person) for, or to do, something”; “To request, petition, or sue for (some
thing, favour, etc.); to desire or seek by petition”; “Of things: To call or ask for, to demand”).
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The SEC’s approach depends on conflating these two, quite different roles. In fact, the
interpretation blurs the fundamental distinction in this process — between the side
campaigning for an outcome on the vote and the side actually voting. Proxy solicitors are the
ones asking for votes and shareholders, with the assistance of their proxy advisor agents, are
the ones voting.
This common sense difference in meanings is reflected in industry practice. Proxy
solicitors and proxy advisors have long been understood to have separate roles, indeed
separate industries. When the SEC itself described the players in the proxy landscape in its
2010 Concept Release, its background included one section on “proxy solicitors” and another
on “proxy advisory firms.” 156 And the fundamental difference between these two activities is
reflected in the reaction of knowledgeable industry participants, who have reacted with
surprise and concern to the SEC’s efforts to conflate the two. 157
The SEC’s new interpretation also does not fit with the overall statutory scheme of the
Exchange Act’s regulation of the proxy voting process. The “words of the statute should be
read in context, the statute's place in the overall statutory scheme should be considered, and
the problem Congress sought to solve should be taken into account to determine whether

See 2010 Concept Release at 23-25 (explaining, in part, that “Issuers sometimes hire thirdparty proxy solicitors to identify beneficial owners holding large amounts of the issuers’
securities and to telephone shareholders to encourage them to vote their proxies consistent
with the recommendations of management.”).
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See Comments of Dana Investment Advisers Letter (Dec. 5, 2019) (“The characterization of
proxy-voting advice provided by proxy-advisory firms as “solicitation” is blatantly false and
demonstrates a grave misinterpretation (or misrepresentation) of the process.”); Comments of
Theresa Whitmarsh, State of Washington Investment Board (Jan. 22, 2020) (“WSIB’s proxy
advisors are providing guidance, data, tracking and timely execution of our voting on proxy
resolutions. Our advisors are NOT soliciting us to vote in support of particular policies or in a
particular direction.”); see also Nell Minow, Comment on Ted Allen, “A ‘Draft Review’ as a
Safeguard on Proxy Advisors,” Harvard Law School Corporate Governance Blog (May 18, 2019)
(“The reference to proxy solicitation rules is so inapposite as to be absurd. The proxy
solicitation rules are a safeguard against the advocacy of parties with a clear incentive to
provide only one side of the story on matters that are fundamental to a company’s continuing
operations and structure. Proxy advisors are independent third parties who sell a product no
one has to buy with recommendations no one has to follow.”), available at
https://corpgov.law.harvard.edu/2019/05/18/roundtable-on-proxy-voting-process/.
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Congress has foreclosed the agency's interpretation.” 158 Here, the SEC’s proposed construction
does not fit with the statute’s scheme or its purpose. The federal securities laws’ proxy
solicitation information and public filing requirements are wholly unsuited to proxy advice.
Where solicitors want their communications to be public — because they are soliciting proxy
authority, after all — proxy advisors only provide their research and advice to their paying
clients. 159 And, unlike soliciting parties, proxy advisors produce thousands of proxy research
reports a year. In fact, the Proposing Release implicitly concedes this by not even discussing the
possibility that proxy advisors would seek to comply with the information and filing
requirements for proxy solicitations. 160 And the statute’s underlying purpose — deterring the
deceptive speech self-interested “[i]nsiders” had used to defraud investors in proxy
campaigns161 — is irrelevant to disinterested proxy advice.
In defense of its new interpretation, the SEC invokes its prior “broad” interpretations of
the statute, particularly an amendment to its rules in 1956 that provided a catch-all in the SEC’s
definition of solicitation. The August 2019 Interpretation puts a broad gloss on this broad
catch-all, expansively reading it to cover “any person seeking to influence the voting of proxies
Goldstein v. SEC, 451 F.3d 873 (D.C. Cir. 2006) (quoting PDK Labs. Inc. v. DEA, 362 F.3d 786,
796 (D.C.Cir. 2004)) (internal quotation marks omitted); see also Abbott Labs. v. Young, 920
F.2d 984, 988 (D.C.Cir. 1990) (“The ‘reasonableness’ of an agency's construction depends on the
construction's ‘fit’ with the statutory language as well as its conformity to statutory purposes.”).
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See the longer discussion of this at pages 5-10 of our PRA Submission.

The Release does assert: “We further believe that the regulatory framework of Section
14(a) and the Commission’s proxy rules, with their focus on the information received by
shareholders as part of the voting process, is well-suited to enhancing the quality and
availability of the information that clients of proxy voting advice businesses are likely to
consider as part of their voting determinations.” Release at 17-18. This statement is not
explained, however, and it is hard to reconcile with the reality of those requirements or the fact
that the possibility of proxy advisors complying with them is not otherwise discussed in the
Release.
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See H.R. Rep. No. 1383, 73d Cong., 2d Sess., at 14 (Apr. 27, 1934) (“Insiders have at times
solicited proxies without fairly informing the stockholders of the purposes for which the proxies
are to be used and have used such proxies to take from the stockholders for their own selfish
advantage valuable property rights . . . . For this reason the proposed bill gives the Federal
Trade Commission power to control the conditions under which proxies may be solicited with a
view to preventing the recurrence of abuses which have frustrated the free exercise of the
voting rights of stockholders.”).

161

63

by shareholders, regardless of whether the person itself is seeking authorization to act as a
proxy.” 162
There are at least two problems with this, though. First, the SEC has previously
recognized that its catch-all definition was “sweeping” and “excessive” — potentially covering,
among other things, newspaper op-eds and legal advice. As the SEC put it in 1992, “the [1956]
definition of solicitation was so great as potentially to turn almost every expression of opinion
concerning a publicly-traded corporation into a regulated proxy solicitation.” 163 In fact, the SEC
called this overbreadth a “distortion of the purposes of the proxy rules.” 164 None of this is
mentioned in the Proposing Release or August 2019 Interpretation, however. Instead, the SEC
now has not only embraced that “sweeping” and “excessive” definition, but actually proposes
to expand it through its new interpretation and a specific rule provision covering proxy advice.
Second, even if the overbroad definition in the SEC’s rules were a valid reading of the
Exchange Act, properly read, it would not cover proxy advice. The SEC’s catch-all in the rules
covers a “communication to security holders under circumstances reasonably calculated to
result in the procurement, withholding or revocation of a proxy” (emphasis added). But, as
unmoored as this is from the statutory phrase “solicit any proxy,” even this broad formulation
includes an element of intent to achieve an outcome that is absent with proxy advice.
“Calculated” means “planned or contrived to accomplish a purpose.” 165 And “procurement” is
“the act or process of procuring,” which, in turn, is defined as “to get possession of
See August 2019 Interpretation at 5. In the wake of the August 2019 Interpretation, some
of the Commissioners have started referring to the “proxy solicitation umbrella.” See, for
example, Statement of the Honorable Hester M. Peirce at the Open Meeting (Nov. 5, 2019)
(“proxy voting advice falls under the proxy solicitation umbrella”), available at
https://www.sec.gov/news/public-statement/statement-peirce-2019-11-05-proxy-votingadvice.
162

SEC Shareholder Communications Release at 48,278; see also id. at 48,279 (“As a result of
[the 1956] definition, almost any statement of views could be alleged to be a solicitation”).
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While the SEC addressed this problem by exempting these types of communications from
the information and filing requirements, rather than creating a more reasonable regulatory
definition, its action had the effect of eliminating any practical effect of its overbroad definition
on most groups of persons that otherwise would have been covered by it. The proposed rules
would undo those exemptions for proxy advisors.
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Merriam-Webster Dictionary (2019); see also American Heritage Dictionary (5th ed. 2018)
(“Made or planned to accomplish a certain purpose”).
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(something): to obtain (something) by particular care and effort.” 166 In contrast, a proxy
advisor is a disinterested third-party who is not planning or contriving to achieve any outcome
and who is not trying to obtain any shareholder’s proxy authority. Proxy advisors simply assist
their shareholder clients through research and advice (as well as the mechanical casting of
votes) — essentially an outsourced version of what a sufficiently large institutional investor
would ask its own staff to do. 167
In short, the SEC interpretation ignores the distinction between an advocate with its
own interest trying to achieve an outcome — with the attendant risks Congress saw in that sort
of speech — and a disinterested third party providing advice. Both might “influence” the
shareholders’ vote, as the August 2019 Guidance strains to redefine the issue. 168 But at that
level of generality, any number of disparate types of communications might be covered. In a
court, both a counsel’s argument and a law clerk’s legal research might “influence” the judge’s
decision, but that in no way makes the two roles equivalent.
If this reading were not clear on its face — and it is — basic principles of statutory
construction would compel it. Courts construe statutes narrowly, rather than broadly and
flexibly, when an expansive reading would either: 1) raise a serious constitutional issue; or 2)
expand the scope of an implied private right of action. Here, the SEC’s proposed interpretation
would do both.
166

Merriam-Webster Dictionary (2019).

Just because proxy advisors at times act as shareholders’ agents in administrative parts of
the proxy voting process does not make them “proxy solicitors.” State corporate law clearly
recognizes a distinction between granting a proxy to a party and a shareholder authorizing an
agent to act on its behalf in a voting matter, such as granting that proxy. See DEL Code 8212(c)(1) (“A stockholder may execute a writing authorizing another person or persons to act
for such stockholder as proxy. Execution may be accomplished by the stockholder or such
stockholder's authorized officer, director, employee or agent signing such writing or causing
such person's signature to be affixed to such writing by any reasonable means including, but
not limited to, by facsimile signature.”) (emphasis added).
167

Nor do the new, historical definitions of “solicit” brought forth in the Release help this
argument. Release at 19 n. 48. These, too, include an element of intent to achieve an outcome,
with the exception of the outlier “[t]o take charge or care of, as business.” But this meaning
does not make sense in the statutory context “solicit” is used and, taken literally, would seem
to turn any business related to the proxy process, such as a print shop or vote counter, into a
proxy solicitor. In any event, we note that the Oxford English Dictionary (1933) describes this
meaning of the term as “obsolete.”
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First, as further discussed below, the SEC has already acknowledged that interpreting
the statute as broadly as it now proposes to do would raise “serious questions under the free
speech clause of the First Amendment.” Courts construe statutes to avoid such issues, not to
invite them. 169
Second, the SEC’s interpretation would expand an implied private right of action. In
fact, the SEC’s initial reason for making this new interpretation was to do just that, 170 thereby
subjecting proxy advisors to this implied cause of action. As the Supreme Court has said in the
context of reviewing a prior SEC interpretation, “[c]oncerns with the judicial creation of a
private cause of action caution against its expansion.” Accordingly, the Court said, in reviewing

See Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 348 (1936) (“When the validity
of an act of the Congress is drawn in question, and even if a serious doubt of constitutionality is
raised, it is a cardinal principle that this Court will first ascertain whether a construction of the
statute is fairly possible by which the question may be avoided.”) (Brandeis, J. concurring).
Reading the statute in this broad a manner would also create a serious constitutional problem
under the non-delegation doctrine, since there is no intelligible principle in the Exchange Act for
how to regulate proxy advisors. Proxy advisors are not mentioned in the Exchange Act.
Instead, purporting to use its exemptive authority, the SEC proposes to create an entirely new
regulatory scheme of its own design for proxy advisors — similar to ones Congress considered,
but did not enact into law. In doing so, the SEC would be making all the major policy decisions
— beginning with whether to regulate proxy advisors down to every detail of the review
periods — on its own with no Congressional direction or guidance beyond a general “necessary
or appropriate in the public interest” standard and consistent with the protection of investors’
standard. This is a far cry from a situation where an agency is being asked to “fill up the details”
or address a “statutory gap.” See Gundy v. United States, 588 U.S. __(2019) (Gorsuch, J.
dissenting) (reviewing the history of the non-delegation doctrine); see also id. (Alito, J.
concurring) ( indicating support for revisiting the Court’s approach to nondelegation questions).
For this reason also, the statute should not be read in such a broad manner as to invite this
problem. See Utility Air Regulatory Group v. EPA, 573 U.S. 302 (2014) (“When an agency claims
to discover in a long-extant statute an unheralded power to regulate a significant portion of the
American economy, we typically greet its announcement with a measure of skepticism.”)
(internal citation and quotations omitted).
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See August 2019 Interpretation at 11 (“Does Exchange Act Rule 14a-9 apply to proxy voting
advice? Response: Yes.”).
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the SEC’s interpretation, “we are mindful that we must give narrow dimensions . . . to a right of
action Congress did not authorize when it first enacted the statute . . . .” 171
The SEC has previously acknowledged that what it called a literal reading of the
solicitation definition in its rules would be “sweeping” and “excessive.” 172 But now the SEC
seeks to expand that “sweeping” and “excessive” definition even further, to explicitly cover
proxy advisors. But no amount of breadth and flexibility can turn the term “solicit” into
“advise.” 173 The interpretation at the foundation of this rulemaking is simply not consistent
with the statute.
B. The proposed rules violate the First Amendment.
The issuer review and feedback and compelled access mechanisms — which, as far as
we know, have no precedent in other contexts of securities regulation — also violate the First
Amendment.
1. Requiring government or issuer review.
The SEC itself has recognized the First Amendment implications of its broad definition of
solicitation. The SEC’s “solution” to this in 1992 was to create multiple exemptions that cover
that speech and therefore keep it outside the regulatory scheme for proxy solicitations. As the
SEC said 28 years ago when it exempted proxy advice and other types of shareholder
communications from the notice and filing requirements of the proxy rules:
A regulatory scheme that inserted the Commission staff and corporate management
into every exchange and conversation among shareholders, their advisors and other
parties on matters subject to a vote certainly would raise serious questions under the
free speech clause of the First Amendment, particularly where no proxy authority is
being solicited by such persons. This is especially true where such intrusion is not
necessary to achieve the goals of the federal securities laws.
See Janus Capital Group v. First Derivative Traders, 564 U.S. 135 (2011) (internal quotations
and citations omitted).
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SEC Shareholder Communications Release at 48,277-78.

Goldstein, 451 F.3d at 882 (“That the Commission wanted a hook on which to hang more
comprehensive regulation of hedge funds may be understandable. But the Commission may
not accomplish its objective by a manipulation of meaning.”).
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The purposes of the proxy rules themselves are better served by promoting free
discussion, debate and learning among shareholders and interested persons, than by
placing restraints on that process to ensure that management has the ability to address
every point raised in the exchange of views. 174
Now, though, the SEC proposes to add onerous conditions to those exemptions for a
particular type of speaker whose speech some market participants do not like. As previously
discussed, the proposed rules would force proxy advisors to submit their research and advice to
issuers for their prior review and feedback before they can publish it to their clients in order to
avoid having to comply with a government filing requirement that is wholly impractical and
incompatible with their business model.
As the Supreme Court has explained, “Any system of prior restraints of expression . . .
bear[s] a heavy presumption against its constitutional validity.” 175 The “Government thus
carries a heavy burden of showing justification for the imposition of such a restraint.” 176 The
proposed rules’ effective mandate that proxy advisors clear their reports with issuers amounts
to a prior restraint on speech and there is nothing close to such a justification here. 177
Even if not analyzed as a prior restraint, the proposed rules would chill proxy advisors’
speech in a manner incompatible with the First Amendment. The First Amendment prevents
the government from imposing overbroad measures that discriminate based on the content of
the speech or tilt the marketplace of ideas in favor of a preferred view or party. Here, by
deputizing one group (corporate management) to review and police the speech of another
group (proxy advisors), the proposed rules would single out a type of speech and skew the
marketplace of ideas in favor of a preferred group’s preferred speech. Of all the types of
solicitations the SEC purports to regulate, only proxy advisors are covered by the proposed
174

SEC Shareholder Communications Release at 48,279.
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New York Times v. United States, 403 U.S. 713, 714 (1971).
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Id.

Following the approach of this proposal, the SEC could attach similar exemptive conditions
to other things it has found to be “solicitations,” such as newspaper op-eds or legal advice. For
example, the SEC could mandate that newspaper opinion pieces that might influence a proxy
vote first be reviewed by the company involved before being published. Few would deny that
such a requirement would be antithetical to the First Amendment, but that is the regime the
SEC proposes here for proxy advice.
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rules. And only the soliciting party — corporate management in the vast majority of cases —
gets to review and provide feedback on proxy advisors’ speech.178 Accordingly, the rules only
work to complicate and deter recommendations expressing one type of view — an antimanagement recommendation. 179 In fact, the Proposing Release even raises the concept of
only requiring review when the proxy advisor’s opinion is anti-management, but then dismisses
that idea — not because it is incompatible with the rule’s intended purposes — but for practical
reasons. 180 Thus, the proposed rules are content-based and viewpoint-based restrictions on
speech. 181 Content-based restrictions “are presumptively unconstitutional and may be justified
only if the government proves that they are narrowly tailored to serve compelling state
interests.” 182 Here, for all the reasons discussed above, the proposed rules cannot survive strict
scrutiny; they are far from narrowly tailored to serve compelling state interests. 183
This viewpoint bias is reflected in the decision to not afford pre-review rights to shareholder
proponents.
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As the IAC Recommendation explains: “If [the rules were adopted], the effect would not be
viewpoint neutral – the views that would be advanced would be those of corporate managers,
not anyone else’s views. The rule proposal cannot reasonably be expected to cause proxy
advisors to revise initial opinions further away from or against those of corporate managers,
because the only new information (except in a rare proxy contest) will be from managers and
will favor managers. Peer groups will make performance look better, and executive pay look
lower. To the extent proxy advisors draw an opinion out of a spectrum of plausible opinions,
the rule proposal will push in one and only one direction – towards corporate managers. The
result would be to bias the analysis.”
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Release at 45 n. 112.

Reed v. Town of Gilbert, 576 U.S. __ (2015) (“Government regulation of speech is content
based if a law applies to particular speech because of the topic discussed or the idea or
message expressed.”); id. (“Our precedents have also recognized a separate and additional
category of laws that, though facially content neutral, will be considered content-based
regulations of speech: laws that cannot be “ ‘justified without reference to the content of the
regulated speech,’ ” or that were adopted by the government “because of disagreement with
the message [the speech] conveys”).
181
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Id.

See Richard A. Kirby and Beth-ann Roth, “A Step Too Far: The SEC’s Attempt to Regulate
Proxy Advisory Services Violates the First Amendment,” at 5 (Jan. 2020) (“Demanding disclosure
of methodology and making proxy advisory firms give prior notice of the content of their advice
is perhaps the most intrusive rather than the least intrusive alternative that could have been
183
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Nor does the “commercial speech” doctrine apply here. Just because speech is on a
commercial topic does not make it commercial speech. 184 Instead, as the Supreme Court has
repeatedly explained, commercial speech is “speech which does no more than propose a
commercial transaction.” 185 That is plainly not what is at issue here. Likewise, “professional
speech” is not entitled to lesser First Amendment protection. The “Court has not recognized
‘professional speech’ as a separate category of speech. Speech is not unprotected merely
because it is uttered by ‘professionals.’” 186
As the SEC recognized in 1992, the type of speech at issue here — proxy advisors’
disinterested research and advice on matters of fact and opinion about important corporate
governance matters at public companies — is entitled to First Amendment protection. Contentbased restrictions on such speech, like those that would be imposed here, are presumptively
unconstitutional and must be narrowly tailored to serve compelling state interests. Here, the
overbroad and unnecessarily intrusive measures in the proposed rules cannot withstand any
level of First Amendment scrutiny, much less the strict scrutiny they are subject to under
longstanding Supreme Court precedent.
2. The mandate to publish the issuer’s rebuttal.
The proposed rules’ requirement that proxy advisors publish the company’s reply to its
report in the form of a hyperlink also violates the First Amendment. As the Supreme Court held
in unanimously striking down a state "right of reply" statute that granted a political candidate a
chosen by the Commission.”). For similar reasons, the SEC’s extension of Rule 14a-9 to cover
“opinions” and “beliefs” and proposed promulgation of multiple interpretations of that rule
directed toward proxy advisors also amounts to a content-based and viewpoint-based
regulation of speech that violates the First Amendment.
Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557, 571 (1980);
Virginia State Board of Pharmacy, 425 U.S. 748 (1976).
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Virginia State Board of Pharmacy at 762 (internal quotations and citation omitted).

Nat’l Inst. of Family and Life Advocates v. Becerra, 578 U.S. __ (2018). As the Supreme
Court held in a different case involving an investment advice and research publication, “To the
extent that the chart service contains factual information about past transactions and market
trends, and the newsletters contain commentary on general market conditions, there can be no
doubt about the protected character of the communications.” Lowe v. SEC, 472 U.S. 181, 210
(1985).
186
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right to equal space to answer criticism in a newspaper, “any such a compulsion to publish that
which reason tells [the publisher] should not be published is unconstitutional.” 187 In fact, the
Supreme Court has applied this principle in a case with circumstances remarkably similar to
those presented here and found, for three separate reasons, that the state action violated the
First Amendment.
In Pacific Gas & Electric v. Public Utility Commission,188 a state agency permitted a public
interest group to use “extra space” in a utility’s billing envelope to convey its own messages,
including criticism of the utility, so long as there was a disclaimer making it clear those were not
the utility’s views. As here, the state agency reasoned that access to multiple viewpoints would
benefit ratepayers:
Our goal . . . is to change the present system to one which uses the extra space more
efficiently for the ratepayers' benefit. It is reasonable to assume that the ratepayers will
benefit more from exposure to a variety of views than they will from only that of
PG&E. 189
The Court, however, had no trouble concluding that this “compelled access” violated
the First Amendment. First, the Court found that it infringed the utility’s First Amendment
rights by forcing it “to help disseminate hostile views.” As the Court noted, the utility "might
well conclude" that, under these circumstances, "the safe course is to avoid controversy,
thereby reducing the free flow of information and ideas that the First Amendment seeks to
promote.” 190
Second, the law also abridged the First Amendment because it required the utility –
to assist in disseminating [the public interest group’s] views; it does not equally
constrain both sides of the debate about utility regulation. This kind of favoritism goes
well beyond the fundamentally content-neutral subsidies that we sustained in [Buckley
and Regan]. Unlike these permissible government subsidies of speech, the
Commission's order identifies a favored speaker "based on the identity of the interests
Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 256 (1974) (internal quotations
omitted).
187

188

475 U.S. 1 (1986).

189

Id. at 6.

190

Id. at 14.
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that [the speaker] may represent," . . . and forces the speaker's opponent — not the
taxpaying public — to assist in disseminating the speaker's message. Such a requirement
necessarily burdens the expression of the disfavored speaker. 191
Third, the Court found that the law “impermissibly requires [the utility] to associate with
speech with which [the utility] may disagree.” Since the public interest group can discuss any
issue, the utility may be forced to either appear to agree or respond:
Especially since [the public interest group] has been given access in part to create a
multiplicity of views in the envelopes, there can be little doubt that [the utility] will feel
compelled to respond to arguments and allegations made by [the public interest group]
in its messages to [the utility’s] customers. That kind of forced response is antithetical
to the free discussion that the First Amendment seeks to foster. 192
Each of the reasons the Court gave for striking down the state order in PG&E applies
here. Proxy advisors would be “forced to help disseminate hostile views,” which might have a
chilling effect on their speech to begin with. Second, as in PG&E, the compelled access is only
available to one specific actor — the soliciting party, who in the vast majority of cases will be
corporate management. A shareholder or employee of the company cannot have its views
distributed through the proxy advisor’s report, and neither can an investor group that agrees
with the proxy advisor recommendation or one that thinks a proxy advisor should not have
recommended in favor of a management proposal. Third, it requires proxy advisors to
associate with speech they might disagree with, which, in turn, might compel them to use their
space, time and resources to respond to views that they disagree with.
For all the same reasons identified by the Court in PG&E, this is content-based,
compelled access of the sort that violates the First Amendment. 193

191

Id. at 14-15.

192

Id. at 16.

Nor does it somehow make a difference for constitutional purposes that the rule requires
the proxy advisor to publish a hyperlink, rather than the entire text of the issuer’s reply, in its
report. The speech-altering and chilling effects the Court identified as infringing the First
Amendment in PG&E apply to the hyperlink, no less than they did to the slip of paper at issue
there.

193

72

C. The SEC’s reliance on dubious “comment letters” has corrupted the notice and
comment process.
The rulemaking is also tainted by the Commission’s reliance on apparently fraudulent
evidence. The Commission’s Proposing Release — the vehicle for conveying the substance and
basis for the SEC’s proposal in order to facilitate public comment — relied on evidence that has
been shown to be suspect and potentially fraudulent. Specifically, the Proposing Release states
that “representatives of the registrant and retail investor communities have expressed
concerns about the oversight and accountability over proxy voting advice businesses.” Cited as
support for this statement are several letters purportedly from retail investors. These letters,
however, have had their authenticity called into question and they and others are reportedly
now the subject of an SEC Inspector General investigation. For example, this statement in the
Proposing Release cites the views of Pauline Yee, whose two-page letter explains that she is a
retired teacher with concerns about the effect of proxy advisors on her pension. As Bloomberg
News later reported, however: “That retired teacher? Pauline Yee said she never wrote a
letter, although the signature was hers.” 194
Most importantly, this is not just any another statement in the Release. A majority of
the Commissioners who voted to propose the rules have indicated that the point made in this
statement was central to their support for the initiative. Most notably, at the Open Meeting
where these rules were proposed, Chairman Clayton gave remarks summarizing the proposed
rules, explaining their basis and encouraging public comment. In doing so, the Chairman
explained his rationale, after receiving extensive, conflicting input in connection with the
Commission’s Proxy Roundtable, for proceeding to regulate proxy advisors:
Some of the letters that struck me the most came from long-term Main Street investors,
including an Army veteran and a Marine veteran, a police officer, a retired teacher, a
public servant, a single Mom, a couple of retirees who saved for retirement, all of whom
expressed concerns about the current proxy process. A common theme in their letters
was the concern that their financial investments — including their retirement funds —
were being steered by third parties to promote individual agendas, rather than to
further their primary goals of being able to have enough money to lessen the fear of
“running out” in retirement or to leave money to their children and grandchildren.
These letters are a helpful reminder that the issues the Commission grapples with in this

See Zachary Mider and Ben Elgin, “SEC Chairman Cites Fishy Letters in Support of Policy
Change,” Bloomberg News (Nov. 19, 2019) (“Bloomberg I”).
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area are not a matter of (1) shareholders versus companies or (2) businesses that
provide proxy voting advice versus companies. These are false dichotomies. 195
Likewise, in supporting the related August 2019 Interpretation and Guidance,
Commissioner Roisman rejected institutional investors’ supportive views about proxy advisors,
noting that, in contrast, retail investors had expressed concerns about proxy advisors in letters
that he “encourage[d] everyone to look at.” 196 All seven letters cited by the Chairman, as well
as the letters cited by Commissioner Roisman, were apparently produced as part of an effort to
deceive the Commission that is now under investigation.
In the wake of the disturbing revelations about the apparent fraud at the heart of this
rulemaking, however, the Commission took no action to preserve the integrity of the notice and
comment process. Although the Bloomberg article came out in mid-November 2019, several
weeks before the Proposing Release appeared in the Federal Register and despite being asked
Statement of the Honorable Jay Clayton at SEC Open Meeting (Nov. 5, 2019) (footnotes
omitted), available at https://www.sec.gov/news/public-statement/statement-clayton-201911-05-open-meeting#_ftn13.
195

See Statement of the Honorable Elad L. Roisman at SEC Open Meeting (Aug. 21, 2019),
available at https://www.sec.gov/news/public-statement/statement-roisman-082119
(“I have heard the warnings that any action, regulation, or oversight that directly or indirectly
constrains proxy advisory firms will be viewed by some as a gift to the management and
directors of public companies, resulting in harm to investors. For example, I have heard that
the Commission should not take any action related to proxy voting advice provided by proxy
advisory firms because “…the investors themselves…the ones paying for proxy advice…are not
asking for protection.” To be clear, in this context, I do not consider asset managers to be the
“investors” that the SEC is charged to protect. Rather, the investors that I believe today’s
recommendations aim to protect are the ultimate retail investors, who may have their life
savings invested in our stock markets. These Main Street investors who invest their money in
funds are the ones who will benefit from (or bear the cost of) these advisers’ voting decisions.
In essence, I believe it is our job as regulators to help ensure that such advisers vote proxies in a
manner consistent with their fiduciary obligations and that the proxy voting advice upon which
they rely is complete and based on accurate information. I encourage everyone to look at the
public comments received in connection with the Staff Roundtable on the Proxy Process last
year. We have heard not only from hundreds of public companies, but from investor groups
and individual investors. These commenters have expressed varying concerns relating to the
influence that proxy advisory firms appear to have over proxy voting decisions in our
markets.”) (footnotes omitted). In making these comments, Commissioner Roisman cited the
same retail investor comment letters as the Proposing Release.
196
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to “repair the rulemaking record,” 197 the Commission did not amend its release to remove the
suspect information. Nor did the SEC revise or annotate the Chairman’s Open Meeting
statement, or, to our knowledge, take any other action that would lessen the risk of
commenters also being deceived by the misinformation.198
Predictably, commenters picked up on the misinformation they had been encouraged to
look at and commented assuming the genuineness of those statements. For example, on
December 6, 2019, Ken Blackwell wrote a comment letter quoting at length from the part of
Chairman Clayton’s Open Meeting remarks on individual investor support for the proposal and
exclaiming, “This is the issue . . . . I completely agree with the Chairman.” 199 In fact, Mr.
Blackwell quoted from the “couple of retirees” highlighted by the Chairman, even though, as
the SEC knew by this point, when contacted by Bloomberg the purported author of that letter
had said, “I never wrote a letter. . . . What’s this all about?”
Nor was the harm limited to just an isolated comment letter. Others also relied on this
dubious information.200 And Mr. Blackwell seems to have raised enough concern with others
that they, too, wrote in support of the SEC’s rule.201 In fact, the corruption of the comment
process has spread beyond this original batch of dubious letters and the misunderstandings
that stemmed from their promotion. Perhaps emboldened by the success of this initial effort, a
significant percentage of the unique comment letters filed to date show signs of having been
orchestrated by organizations that conduct “astroturf” campaigns and were presumably paid to
Better Markets Press Release, “The SEC and Justice Department Should Investigate
Allegations That Fraudulent Comment Letters Were Submitted in Support of Recent Rule
Proposals Favoring Vested Corporate Interests,” (Dec. 9, 2019), available at
https://bettermarkets.com/newsroom/sec-and-justice-department-should-investigateallegations-fraudulent-comment-letters-were
198 In fact, in response to the Bloomberg article, a SEC spokesperson dismissed the issue,
saying “[t]he various letters we received on the proxy process highlighted the importance of
these issues. We welcome all interested parties, particularly our Main Street investors, to
comment on our proposals.” Bloomberg I.
197

199

Comments of Ken Blackwell (Dec. 6, 2019) (emphasis in original).

See also Comments of Benjamin Zycher, Ph.D. (Jan 17, 2020) (quoting Chairman Clayton’s
statements at the Open Meeting about the concerns of these “Main Street investors”).

200

See, for example, Comments of Nathan Martin (Dec. 30, 2019) (“I had read something from
Ken Blackwell which alerted me that the SEC was considering this rule to regulate proxy
advisors.”).
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generate support for the rules.202 The result has been a further corruption and politicization of
the SEC’s notice-and-comment process for this rulemaking.
Under the Administrative Procedure Act, an agency engaged in informal rulemaking
must provide interested persons a reasonable and meaningful opportunity to participate in the
rulemaking process.203 And, for there to be such a meaningful opportunity, the agency must
provide adequate notice of what the agency is proposing to do and its basis for doing so. 204
This principle has obvious implications for the unusual situation presented here — when an
agency learns before the comment period even starts that part of the basis for its proposal,
especially the part its Chairman said was particularly significant to his thinking about the rule,
was likely fabricated. But the Commission took no action to amend its Proposing Release or
otherwise alert commenters to the misinformation it had highlighted. By not doing so,
commenters could be, and in fact were, misled by the same false information. Other individual
commenters perhaps did not weigh in at all, having been told that a number of their fellow
retail investors were concerned about proxy advisors and that this disproved that this was an
issue of corporate versus shareholder interests. Either way, the result of not correcting this
misinformation was to deprive the public of a meaningful opportunity to comment on the rules
based on genuine, non-fraudulent information. 205
See Andrew Ramonas and Andrea Vittorio, “SEC Proxy-Firm Rules Spur YouTube Call to Stop
‘Liberal Agenda’,” Bloomberg Law (Jan. 17, 2020) (describing efforts of groups to spread
misinformation that proxy advisors are supporting “liberal causes” like abortion and “sanctuary
cities” to generate SEC comment letters supporting proxy advisor regulation).
202

See Forester v. CPSC, 559 F.2d 774 (D.C. Cir. 1977); United Steelworkers v. Marshall, 647
F.32d 1189 (D.C. Cir. 1980).
203

See Portland Cement Association v. Ruckelshaus, 486 F.2d 375, 394 (D.C. Cir. 1973) (“In
order that rule-making proceedings to determine standards be conducted in orderly fashion,
information should generally be disclosed as to the basis of a proposed rule at the time of
issuance.”).
204

See Howard Fischer, “INSIGHT: Fact and Fantasy in SEC Rules—The Battle Over Proxy
Contests Relies on Imaginary Soldiers,” Bloomberg Law (Jan. 13, 2020) (“Fischer”) (“While these
are not yet approved rules, simply proposals, the claimed reliance on the letters has infected
the rule-making process. The letters represent not merely statements of fact, but reflect
statements about what ordinary investors want and believe—statements that have proven to
be false.”), available at https://news.bloomberglaw.com/securities-law/insight-fact-andfantasy-in-sec-rules-the-battle-over-proxy-contests-relies-on-imaginary-soldiers.
205
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To be sure, mass and fake comment letters are becoming an issue in agency rulemakings
across the government.206 Here, however, the issue is different and more significant than just
trying to keep fake emails out of the comment file. In this case, the problematic information
was relied upon by the SEC as a pivotal part of the basis for the proposed rules and, through
individual Commissioner’s statements, was actually highlighted as a specific and important
point about their basis for supporting the rule and who would benefit from it. In these
circumstances, providing a meaningful comment period required correcting the record.
Related but separate from the legal considerations at issue here, we would encourage
the Commission to consider the potential ramifications of these events for its rulemaking
processes and the public’s faith in those processes. The SEC has a deserved reputation for the
quality of its administrative practices and the non-partisan nature of its work. At a minimum,
what happened here has harmed the integrity of this rulemaking — which, after all, is intended
to address issues of accuracy, transparency and disclosure of conflicts — as well as public
perceptions of the rulemaking’s integrity and fairness. 207
Perhaps even more concerning, though, are its future implications. The unfortunate
effect of not correcting the rulemaking record and just proceeding to rule adoption would be to
reward the misconduct of those who deceived the Commissioners and thereby tainted the
administrative record. And, if successful here, the purveyors of this misinformation and others
like them will only be encouraged, risking this sort of deception becoming a regular feature of
SEC rulemakings. In addition to the obvious harms of this, it could also cause the agency and
others to question the authenticity of actual individual investors who take the time and make
the effort to write in with their genuine comments. These would be grave harms to the
Commission’s processes and we encourage the Commission to take strong remedial measures
to avoid them, including repairing the rulemaking record in this proceeding and inviting
additional comment on a basis that does not include fabricated letters.

See, for example, Administrative Conference of the United States, Forum on Mass and Fake
Comments in Agency Rulemaking (Oct. 15, 2018).

206

See Fischer (the Commission’s reliance on these letters “undermines the integrity of the
rule-making process”).
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Conclusion.
For all the reasons stated above, Glass Lewis respectfully requests that the Commission
not adopt the proposed rules and, instead, continue to work with proxy advisors, investors and
other stakeholders to develop a balanced and thoughtful approach to this area that better
serves the interests of all market participants. Thank you for your consideration of our
comments.
Sincerely,

Kevin Cameron
Executive Chair

Nichol Garzon-Mitchell
Senior Vice President, General Counsel
cc:

Chairman Jay Clayton
Commissioner Robert J. Jackson, Jr.
Commissioner Hester M. Peirce
Commissioner Elad L. Roisman
Commissioner Allison Herren Lee
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Attachment III

SECURITIES AND EXCHANGE COMMISSION
17 CFR Part 240
[Release No. 34-87457; File No. S7-22-19]
RIN: 3235-AM50
Amendments to Exemptions from the Proxy Rules for Proxy Voting Advice
AGENCY: Securities and Exchange Commission.
ACTION: Proposed rule.
SUMMARY: The Securities and Exchange Commission (“Commission”) is proposing
amendments to its rules governing proxy solicitations to help ensure that investors who use proxy
voting advice receive more accurate, transparent, and complete information on which to make
their voting decisions, in a manner that does not impose undue costs or delays that could adversely
affect the timely provision of proxy voting advice. The proposed amendments would condition
the availability of certain existing exemptions from the information and filing requirements of the
federal proxy rules for proxy voting advice businesses upon compliance with additional disclosure
and procedural requirements. In addition, the proposed amendments would codify the
Commission’s interpretation that proxy voting advice generally constitutes a solicitation within the
meaning of the Securities Exchange Act of 1934. Finally, the proposed amendments would
amend the proxy rules to clarify when the failure to disclose certain information in proxy voting
advice may be considered misleading within the meaning of the rule, depending upon the
particular facts and circumstances at issue.
DATES: Comments should be received by [INSERT DATE 60 DAYS AFTER PUBLICATION
IN THE FEDERAL REGISTER].
ADDRESSES: Comments may be submitted by any of the following methods:
Electronic comments:

•

Use the Commission’s Internet comment form
(https://www.sec.gov/rules/submitcomments.htm); or

•

Send an email to rule-comments@sec.gov. Please include File Number S7-22-19 on the
subject line.

Paper comments:
•

Send paper comments to Vanessa A. Countryman, Secretary, Securities and Exchange
Commission, 100 F Street NE, Washington, DC 20549-1090.

All submissions should refer to File Number S7-22-19. This file number should be included on
the subject line if email is used. To help the Commission process and review your comments more
efficiently, please use only one method of submission. The Commission will post all comments
on the Commission’s website (http://www.sec.gov/rules/proposed.shtml). Comments also are
available for website viewing and printing in the Commission’s Public Reference Room, 100 F
Street NE, Washington, DC 20549, on official business days between the hours of 10:00 am and
3:00 pm. All comments received will be posted without change. Persons submitting comments
are cautioned that we do not redact or edit personal identifying information from comment
submissions. You should submit only information that you wish to make available publicly.
We or the staff may add studies, memoranda, or other substantive items to the comment
file during this rulemaking. A notification of the inclusion in the comment file of any such
materials will be made available on our website. To ensure direct electronic receipt of such
notifications, sign up through the “Stay Connected” option at www.sec.gov to receive notifications
by email.
FOR FURTHER INFORMATION CONTACT: Daniel S. Greenspan, Senior Counsel, Office
of Rulemaking, Division of Corporation Finance, at (202) 551-3430, U.S. Securities and Exchange
Commission, 100 F Street, NE, Washington, DC 20549.
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SUPPLEMENTARY INFORMATION: We are proposing amendments to 17 CFR 240.14a-1(l)
(“Rule 14a-1(l)”), 17 CFR 240.14a-2 (“Rule 14a-2”), and 17 CFR 240.14a-9 (“Rule 14a-9”) under
the Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.] (“Exchange Act”).1

1

Unless otherwise noted, when we refer to the Exchange Act, or any paragraph of the Exchange Act, we are referring
to 15 U.S.C. § 78a of the United States Code, at which the Exchange Act is codified, and when we refer to rules under
the Exchange Act, or any paragraph of these rules, we are referring to Title 17, Part 240 of the Code of Federal
Regulations [17 CFR 240], in which these rules are published.
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I.

INTRODUCTION
Annual and special meetings of publicly-traded corporations, where shareholders are

provided the opportunity to vote on various matters, are a key component of corporate governance.
For various reasons, including the widely dispersed nature of public share ownership, most
shareholders do not attend these meetings in person. Proxies are the means by which most
shareholders of publicly traded companies exercise their right to vote on corporate matters.2
Congress vested in the Commission the broad authority to oversee the proxy solicitation process
when it originally enacted the Exchange Act in 1934.3 As the securities markets have become
increasingly more sophisticated and complex, and the intermediation of share ownership and
participation of various market participants has grown in kind,4 the Commission’s interest in
ensuring fair, honest and informed markets, underpinned by a properly functioning proxy system,
dictates that we regularly assess whether the system is serving investors as it should.5
One of the defining characteristics of today’s market is the significant role played by
institutional investors,6 which today own, by some estimates, between 70 and 80 percent of the

2

See Concept Release on the U.S. Proxy System, Release No. 34-62495 (Jul. 14, 2010) [75 FR 42982 (July 22, 2010)]
(“Concept Release”), at 42984.

3

See Regulation of Communications Among Shareholders, Release No. 34-31326 (Oct. 16, 1992) [57 FR 48276 (Oct.
22, 1992)] (“Communications Among Shareholders Adopting Release”), at 48277 (“Underlying the adoption of
section 14(a) of the Exchange Act was a Congressional concern that the solicitation of proxy voting authority be
conducted on a fair, honest and informed basis. Therefore, Congress granted the Commission the broad ‘power to
control the conditions under which proxies may be solicited’ . . . .”).
4

See Concept Release, supra note 2, at 42983 (“This complexity stems, in large part, from the nature of share
ownership in the United States, in which the vast majority of shares are held through securities intermediaries such as
broker-dealers or banks . . .”).

5

See, e.g., id. at 43020 (“The U.S. proxy system is the fundamental infrastructure of shareholder suffrage since the
corporate proxy is the principal means by which shareholders exercise their voting rights. The development of issuer,
securities intermediary, and shareholder practices over the years, spurred in part by technological advances, has made
the system complex and, as a result, less transparent to shareholders and to issuers. It is our intention that this system
operate with the reliability, accuracy, transparency, and integrity that shareholders and issuers should rightfully
expect.”).

6

See generally Janette Rutterford & Leslie Hannah, The Rise of Institutional Investors, FINANCIAL MARKET HISTORY:
REFLECTIONS ON THE PAST OF INVESTORS TODAY (David Chambers & Elroy Dimson eds., 2017); Lucian A. Bebchuk,
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market value of U.S. public companies.7 Investment advisers voting on behalf of clients and other
institutional investors, by virtue of their significant holdings (often on behalf of others, including
retail investors) in many public companies, must manage the logistics of voting in potentially
hundreds, if not thousands, of shareholder meetings and on thousands of proposals that are
presented at these meetings each year, with the significant portion of those voting decisions
concentrated in a period of a few months.8
Investment advisers and other institutional investors often retain proxy advisory firms to
assist them in making their voting determinations on behalf of clients and to handle other aspects
of the voting process.9 For purposes of this release, we refer to these firms and any person who

Alma Cohen & Scott Hirst, The Agency Problems of Institutional Investors, 31 J. ECON. PERSPECTIVES, Summer 2017,
at 89; Marshall E. Blume & Donald B. Keim, Institutional Investors and Stock Market Liquidity: Trends and
Relationships, SSRN ELECTRONIC JOURNAL (2012), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2147757.
7

Compare Charles McGrath, 80% of equity market cap held by institutions, PENSIONS & INVESTMENTS (Apr. 25,
2017), https://www.pionline.com/article/20170425/INTERACTIVE/170429926/80-of-equity-market-cap-held-byinstitutions, with BROADRIDGE & PWC, 2018 Proxy Season Review, PROXYPULSE 1 (Oct. 2018),
https://www.pwc.com/us/en/governance-insights-center/publications/assets/pwc-broadridge-proxypulse-2018-proxyseason-review.pdf (estimating that institutions own 70% of public company shares). This report also notes that
institutional investors have significantly higher voter participation rates than retail investors, casting votes
representing 91 percent of all the shares they held in 2018, compared to only 28 percent for retail investors during the
same period. Id. at 2.
8

The Investment Company Institute (“ICI”) has stated that during the 2017 proxy season, registered investment funds
cast more than 7.6 million votes on 25,859 proxy proposals on corporate proxy ballots and that the average mutual
fund voted on 1,504 separate proxy proposals for U.S.-listed portfolio companies (figures exclude companies
domiciled outside the U.S.). See Morris Mitler et al., Funds and Proxy Voting: The Mix of Proposals Matters,
INVESTMENT COMPANY INSTITUTE (Nov. 5, 2018), https://www.ici.org/viewpoints/view_18_proxy_environment;
Letter from Paul Schott Stevens, President and CEO of ICI (March 15, 2019) (“ICI Letter”), at 3. In addition, the
Ohio Public Employees Retirement System has noted that it receives in excess of 10,000 proxies in any given proxy
season. See Letter from Karen Carraher, Executive Director & Patti Brammer, Corporate Governance Officer, Ohio
Public Employees Retirement System (Dec. 13, 2018) (“OPERS Letter”), at 2. Unless otherwise indicated, comment
letters cited in this release are to the Commission’s Roundtable on the Proxy Process held Nov. 15, 2018 (“2018
Proxy Roundtable”), available at https://www.sec.gov/proxy-roundtable-2018.
9
See generally GAO Report to Congress, Corporate Shareholder Meetings—Proxy Advisory Firms’ Role in Voting
and Corporate Governance Practices (Nov. 2016) (“2016 GAO Report”); GAO Report to Congress, Corporate
Shareholder Meetings—Issues Relating to Firms that Advise Institutional Investors on Proxy Voting (June 2007)
(“2007 GAO Report”); see also Commission Guidance Regarding Proxy Voting Responsibilities of Investment
Advisers, Release No. IA-5325 (Aug. 21, 2019) [84 FR 47420 (Sept. 10, 2019)] (“Commission Guidance on Proxy
Voting Responsibilities”), at 5; Letter from Gary Retelny, President and CEO of Institutional Shareholder Services,
Inc. (Nov. 7, 2018) (“ISS Letter”), at 1.
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markets and sells proxy voting advice as “proxy voting advice businesses.”10 Unless otherwise
indicated, the term “proxy voting advice” as used in this release refers to the voting
recommendations provided by proxy voting advice businesses on specific matters presented at a
registrant’s shareholder meeting or for which written consents or authorizations from shareholders
are sought in lieu of a meeting, along with the analysis and research underlying the voting
recommendations, and delivered to the proxy voting advice business’s clients through any means,
such as in a standalone written report or multiple reports, an integrated electronic voting platform
established by the proxy voting advice businesses, or any combination thereof.11
Proxy voting advice businesses typically provide institutional investors and other clients a
variety of services that relate to the substance of voting, such as: providing research and analysis
regarding the matters subject to a vote; promulgating general voting guidelines that their clients
can adopt; and making voting recommendations to their clients on specific matters subject to a
shareholder vote, either based on the proxy voting advice business’s own voting guidelines or on
custom voting guidelines that the client has created.12 This advice is often an important factor in
the clients’ proxy voting decisions. Clients use the information to obtain a more informed
understanding of different proposals presented in the proxy materials, and as an alternative or
supplement to using their own internal resources when deciding how to vote.13

10

See proposed Rule 14a-1(l)(iii)(A).

11

The reference to “proxy voting advice,” as used in this release, is not intended to encompass (1) research reports or
data that are not used to formulate the voting recommendations or (2) administrative or ministerial services.
12

ISS Letter, supra note 9.

13

See Commission Guidance on Proxy Voting Responsibilities, supra note 9 (“Contracting with proxy advisory firms
to provide these types of functions and services can reduce burdens for investment advisers (and potentially reduce
costs for their clients) as compared to conducting them in-house.”); see also OPERS Letter, supra note 8, at 1
(“However, with limited staff and resources, it is extremely difficult to devote the necessary time and attention to the
thousands of proxies we receive each proxy season. Consequently, OPERS has chosen to partner with a proxy
advisory firm, which allows us to fulfill our engagement and governance obligations in a more productive and
efficient manner.”); Letter from Kenneth A. Bertsch, Executive Director, Council of Institutional Investors (Nov. 8,
2018) (“CII Letter”), at 16 (“Proxy research firms, while imperfect, play an important and useful role in enabling
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Proxy voting advice businesses may also provide services that assist clients in handling the
administrative tasks of the voting process, typically through an electronic platform that enables
their clients to cast votes more efficiently.14 In some cases, proxy voting advice businesses are
given authority to execute votes on behalf of their clients in accordance with the clients’ general
guidance or specific instructions.15 One way a proxy voting advice business may assist clients
with voting execution is through an electronic vote management system that allows the proxy
voting advice business to (1) populate each client’s ballots with recommendations based on that
client’s voting instructions to the business (“pre-population”); and (2) submit the client’s ballots to
be counted. Clients utilizing such services may choose to review the proxy voting advice
business’s pre-populated ballots before they are submitted or to have them submitted
automatically, without further client review (“automatic submission”).16
Proxy voting advice businesses play an integral role in the proxy voting process by
providing an array of voting services that can help clients manage their proxy voting needs and
make informed investment decisions.17 Although estimates vary, each year proxy voting advice

effective and cost-efficient independent research, analysis and informed proxy voting advice for large institutional
shareholders, particularly since many funds hold shares of thousands of companies in their investment portfolios.”).
14

See Commission Guidance on Proxy Voting Responsibilities, supra note 9.

15

Id.

16

See, e.g., Letter from Katherine Rabin, Chief Executive Officer, Glass, Lewis & Co., LLC (Nov. 14, 2018) (“Glass
Lewis Letter”), at 2, 4 (describing how ballots are populated and submitted).
17

Id.; see Letter from Yves P. Denizé, Senior Managing Director, Teachers Insurance and Annuity Association of
America (June 10, 2019) (“TIAA Letter”), at 3, 6, 7 (“Proxy advisory services are a crucial part of [TIAA’s] voting
process . . . . Every year, [TIAA] completes a proxy voting review of more than 3,000 U.S. and 11,000 global
companies and processes more than 100,000 unique agenda items. . . . [W]e rely on proxy advisory firms to gather
and synthesize the information we need to make informed voting decisions in a timely and efficient manner.”); Letter
from Michael Garland, Assistant Comptroller, Office of N.Y.C. Comptroller (Jan. 2, 2019) (“NYC Comptroller
Letter”), at p. 4 of enclosed statement before the Senate Banking Committee on Dec. 8, 2018 (“During the peak of
U.S. proxy season . . . the number of meetings and votes is very large, putting a premium on having a high-quality,
efficient process, to which the proxy advisory firms are indispensable.”); OPERS Letter, supra note 8, at 2 (“OPERS
receives in excess of 10,000 proxies in any given proxy season. We have determined it is more operationally efficient
to use the workflow of our proxy advisory firm to cast votes on these matters.”); Letter from Gail C. Bernstein,
General Counsel, Investment Adviser Association (Dec. 31, 2018) (“IAA Letter”), at 2 (“[P]roxy advisory firms . . .
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businesses provide voting advice to thousands of clients that exercise voting authority over a
sizable number of shares that are voted annually.18 Accordingly, proxy voting advice businesses
are uniquely situated in today’s market to influence these investors’ voting decisions.
Given these market realities, it is vital that proxy voting advice be based on the most
accurate information reasonably available and that the businesses providing such advice be
sufficiently transparent with their clients about the processes and methodologies used to formulate
the advice.19 This is especially true when proxy voting advice businesses provide advice to
investment advisers, which often make voting determinations on behalf of investors. The
Commission has a strong interest in protecting those investors by ensuring that information
provided by proxy voting advice businesses enables investment advisers to make informed voting
determinations on investors’ behalf.20 In this regard, because proxy voting advice provided by

provide important support, particularly voting-related administration services. Indeed, investment advisers of all sizes
would face extreme logistical difficulty if they were unable to use these services to assist in the mechanics of voting
proxies and for research.”).
18

One major proxy voting advice business, Institutional Shareholder Services, Inc. (“ISS”), reported that it had
approximately 2,000 institutional clients. See The ISS Advantage, INSTITUTIONAL SHAREHOLDER SERVICES, available
at https://www.issgovernance.com/about/about-iss/ (last visited Sept. 20, 2019). Another major firm, Glass, Lewis &
Co., LLC (“Glass Lewis”), reported that, as of 2019, it had “1,300+ clients, including the majority of the world’s
largest pension plans, mutual funds, and asset managers, who collectively manage more than $35 trillion in assets.”
See Company Overview, GLASS LEWIS, available at https://www.glasslewis.com/company-overview/ (last visited
Sept. 20, 2019).
19

See, e.g., Concept Release, supra note 2, at 8 (“[T]he proxy system involves a wide array of third-party participants
. . . including proxy advisory firms . . . the increased reliance on these third parties . . . adds complexity to the proxy
system and makes it less transparent to shareholders and to issuers.”). The Commission has previously conducted
rulemaking in this area, as well as engaged with the public through various forums and statements on these issues.
See, e.g., Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules to Proxy Voting
Advice, Release No. 34-86721 (Aug. 21, 2019) [84 FR 47416 (Sept. 10, 2019)] (“Commission Interpretation on
Proxy Voting Advice”); 2018 Proxy Roundtable, supra note 8; 2013 Roundtable on Proxy Advisory Services (Dec. 5,
2013), available at https://www.sec.gov/spotlight/proxy-advisory-services.shtml; Proxy Voting by Investment
Advisers, Release No. IA-2106 (Jan. 31, 2003), 68 FR 6585 (Feb. 7, 2003) (“2003 Proxy Voting Release”).
20

In addition, the Commission recently issued guidance regarding how an investment adviser’s fiduciary duty and
Rule 206(4)-6 under the Investment Advisers Act of 1940 [15 U.S.C. § 80b] (the “Advisers Act”) relate to an
investment adviser’s exercise of voting authority on behalf of clients. See Commission Guidance on Proxy Voting
Responsibilities, supra note 9, at 3. Proxy voting advice businesses also provide their services to a range of clients
other than investment advisers, and those clients would also benefit from improvements in the quality of the voting
advice they receive.
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proxy voting advice businesses generally constitutes a “solicitation” subject to the federal proxy
rules,21 it is important that our rules governing the proxy solicitation process are working to
achieve these goals.
In recent years, registrants, investors, and others have expressed concerns about proxy
voting advice businesses.22 As described in more detail below, these concerns have focused on the
accuracy and soundness of the information and methodologies used to formulate proxy voting
advice businesses’ recommendations as well as potential conflicts of interest that may affect those
recommendations. Given proxy voting advice businesses’ potential to influence the voting
decisions of investment advisers and other institutional investors,23 who often vote on behalf of
others, we are concerned about the risk of proxy voting advice businesses providing inaccurate or
incomplete voting advice (including the failure to disclose material conflicts of interest) that could
be relied upon to the detriment of investors. In light of these concerns, we are proposing
amendments to the federal proxy rules that are designed to enhance the accuracy, transparency of
process, and material completeness of the information provided to clients of proxy voting advice
businesses when they cast their votes, as well as amendments to enhance disclosures of conflicts
of interest that may materially affect the proxy voting advice businesses’ voting advice.
In undertaking this rulemaking effort, we acknowledge the existence of a wider public
debate about the role and impact of proxy voting advice businesses in the proxy voting system.24
21

See Commission Interpretation on Proxy Voting Advice, supra note 19 at 4; infra Section II.A.

22

See, e.g., infra notes 24 and 70. See generally comment letters submitted in connection with the 2018 Proxy
Roundtable, supra note 8; comment letters submitted in connection with the 2013 Roundtable on Proxy Advisory
Services, supra note 19, available at https://www.sec.gov/comments/4-670/4-670.shtml.

23

See supra note 17.

24

For example, representatives of the registrant and retail investor communities have expressed concerns about the
oversight and accountability over proxy voting advice businesses. See, e.g., Letter from Darla Stuckey, President and
CEO, Society for Corporate Governance (Nov. 9, 2018) (“Soc. for Corp. Gov. Letter”), at 4 (“There is no regulatory
regime that governs the manner in which [proxy advisory firms] develop their policies or form the recommendations
or ratings they make.”); Letter from Henry D. Eickelberg, Chief Operating Officer, Center on Executive

11

The focus of our rule proposal, however, is not on all aspects of proxy voting advice businesses’
role in the proxy process. Rather, it is on measures that, if adopted, would address certain specific
concerns about proxy voting advice businesses and would help to ensure that the recipients of their
voting advice make voting determinations on the basis of materially complete and accurate
information. The proposed amendments are designed to achieve these purposes without
generating undue costs or delays that might adversely affect the timely provision of proxy voting
advice.
We welcome feedback and encourage interested parties to submit comments on any or all
aspects of the proposed rule amendments. When commenting, it would be most helpful if you
include the reasoning behind your position or recommendation.
II. DISCUSSION OF PROPOSED AMENDMENTS
A. Proposed Codification of the Commission’s Interpretation of “Solicitation” Under
Rule 14a-1(l) and Section 14(a)
Compensation (March 7, 2019) (“Center on Exec. Comp. Letter”), at 1 (noting a “concerning lack of accountability”
for proxy advisory firms); Letter from James L. Martin, 60 Plus Association (Oct. 5, 2018); Letter from Nan Bauroth,
Member, Main Street Investors Coalition Advisory Council (Jan. 25, 2019); Letter from Rasa Mokhoff (March 11,
2019); Letter from Pauline Yee (Apr. 9, 2019), at 1; Letter from Marie Reed (Apr. 16, 2019), at 1; Letter from
Christopher Burnham, President, Institute for Pension Fund Integrity (Apr. 29, 2019), at 3; Letters from Bernard S.
Sharfman (Oct 8, 2018, Oct. 12, 2018, and Nov. 27, 2018); Letter from Tom D. Seip (Oct. 20, 2010), at 4–6, available
at https://www.sec.gov/comments/s7-14-10/s71410.shtml; Letter from Mark Latham, Founder, VoterMedia.org (Sep.
29, 2010), at 5–6, available at https://www.sec.gov/comments/s7-14-10/s71410.shtml; Letter from Wachtell, Lipton,
Rosen & Katz (Oct. 19, 2010) (“Wachtell Letter”), at 4–6, available at https://www.sec.gov/comments/s7-1410/s71410.shtml (commenting in response to the Concept Release, supra note 2); 38th Annual SEC GovernmentBusiness Forum on Small Business Capital Formation (Aug. 14, 2019) (at which participants developed
recommendations for reform of the proxy solicitation system, including “effective oversight of proxy advisory
firms”); James R. Copland, David F. Larcker & Brian Tayan, Proxy Advisory Firms—Empirical Evidence and the
Case for Reform, MANHATTAN INSTITUTE 6 (May 2018), available at https://media4.manhattaninstitute.org/sites/default/files/R-JC-0518-v2.pdf.
Others, however, have expressed skepticism about these concerns. See, e.g., Sagiv Edelman, Proxy Advisory Firms: A
Guide for Regulatory Reform, 62 EMORY L.J. 1369, 1409 (2013) (concluding that “[t]he concerns of the critics of
proxy advisory firms are overstated and distort how proxy advisory firms function and are used by their clients”);
Stephen Choi, Jill Fisch & Marcel Kahan, The Power of Proxy Advisors: Myth or Reality?, 59 EMORY L.J. 869, 905–
06 (2010) (estimating that the impact of proxy advisory firms’ voting recommendations on actual voting outcomes is
far less than commonly attributed); TIAA Letter, supra note 17, at 5 (asserting that the correlation between proxy
advisory firms’ recommendations and the voting patterns of their clients is due more to the firms’ alignment with their
clients’ voting philosophy than the clients’ overreliance on the voting advice); CII Letter, supra note 13, at 15 (citing a
lack of compelling evidence that additional regulation of proxy advisory firms is necessary).

12

Exchange Act Section 14(a)25 makes it unlawful for any person to “solicit” any proxy with
respect to any security registered under Exchange Act Section 12 in contravention of such rules
and regulations prescribed by the Commission.26 The purpose of Section 14(a) is to prevent
“deceptive or inadequate disclosure” from being made to shareholders in a proxy solicitation.27
Section 14(a) grants the Commission broad authority to establish rules and regulations to govern
proxy solicitations “as necessary or appropriate in the public interest or for the protection of
investors.”28
The Exchange Act does not define what constitutes a “solicitation” for purposes of Section
14(a) and the Commission’s proxy rules. Accordingly, the Commission has exercised its
rulemaking authority over the years to define what communications are solicitations and to
prescribe rules and regulations when necessary and appropriate to protect investors in the proxy
voting process.29 The Commission first promulgated rules in 1935 to define a solicitation to
include any request for a proxy, consent, or authorization or the furnishing of a proxy, consent or
authorization to security holders.30 Since then, the Commission has amended the definition as

25

15 U.S.C. § 78n(a).

26

Registrants only reporting pursuant to Exchange Act Section 15(d) are not subject to the federal proxy rules, while
foreign private issuers are exempt from the requirements of Section 14(a). 17 CFR. 240.3a12-3(b).
27

J. I. Case Co. v. Borak, 377 U.S. 426, 432 (1964); see S. Rep. No. 1455, 73d Cong., 2d Sess., 74 (1934) (“In order
that the stockholder may have adequate knowledge as to the manner in which his interests are being served, it is
essential that he be enlightened not only as to the financial condition of the corporation, but also as to the major
questions of policy, which are decided at stockholders’ meetings.”); H.R. Rep. No. 1383, 73d Cong., 2d Sess., 14
(1934) (explaining the need for “adequate disclosure” and “explanation”); Communications Among Shareholders
Adopting Release, supra note 3, at 48277.

28

15 U.S.C. § 78n(a); see Borak, 377 U.S. at 432 (noting the “broad remedial purposes” evidenced by the language of
Section 14(a)); S. Rep. No. 73-792, 2d Sess., at 12 (1934) (“The committee recommends that the solicitation and
issuance of proxies be left to regulation by the Commission.”); H.R. Rep. No. 1383, 73d Cong., 2d Sess., 14 (1934)
(explaining the intention to give the Commission the “power to control the conditions under which proxies may be
solicited”).
29

See 15 U.S.C. § 78n(a); 15 U.S.C. § 78c(b); 15 U.S.C. § 78w .

30

See Exchange Act Release No. 34-378, 1935 WL 29270 (Sept. 24, 1935).
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needed to respond to new market practices that have raised investor protection concerns.31
In particular, the Commission expanded the definition of a solicitation in 1956 to include
not only requests for proxies, but also any “communication to security holders under
circumstances reasonably calculated to result in the procurement, execution, or revocation of a
proxy.”32 This expanded definition was prompted by recognition that some market participants
were distributing written communications designed to affect shareholders’ voting decisions well in
advance of any formal request for a proxy that would have triggered the filing and information
requirements of the federal proxy rules.33 Since 1956, the Commission understood its definition
of a solicitation to be broad and applicable regardless of whether persons communicating with
shareholders were seeking proxy authority for themselves.34 Recognizing the breadth of this
definition, the Commission adopted an exemption from the information and filing requirements of

31

The Commission revised the definition in 1938 to include any request for a proxy, regardless of whether the request
is accompanied by or included in a written form of proxy. See Release No. 34-1823 (Aug. 11, 1938) [3 FR 1991
(Aug. 13, 1991)], at 1992. It subsequently revised the definition in 1942 to include “any request to revoke or not
execute a proxy.” See Release No. 34-3347 (Dec. 18, 1942) [7 FR 10653 (Dec. 22, 1942)], at 10656.
Courts have also taken a broad view of solicitation, with one noting that a report provided by a broker-dealer to
shareholders of the target company in a contested merger constituted a solicitation because it advised the shareholders
that one bidder’s offer was “far more attractive” than the other and therefore was a communication reasonably
calculated to affect the shareholders’ voting decisions. See Commission Interpretation on Proxy Voting Advice, supra
note 19, at 5 n.13 (citing Union Pac. R.R. Co. v. Chicago & N.W. Ry. Co., 226 F. Supp. 400, 408 (N.D. Ill. 1964));
see also Long Island Lighting Co. v. Barbash, 779 F.2d 793, 796 (2d Cir.1985) (stating that the proxy rules applied
not only to direct requests to furnish, revoke or withhold proxies, but also to communications which may indirectly
accomplish such a result and finding newspaper and radio advertisements that encouraged citizens to advocate for a
state-run utility company to be solicitation made in connection with an upcoming director election); SEC v. Okin, 132
F.2d 784, 786 (2d Cir. 1943) (holding that the defendant shareholder who sent a letter to fellow shareholders in
connection with an annual meeting asking them not to sign any proxies for the company was engaged in a
solicitation).
32

17 CFR 240.14a-1(l)(1)(iii); see Adoption of Amendments to Proxy Rules, Release No. 34-5276 (Jan. 17, 1956) [21
FR 577 (Jan. 26, 1956)], at 577; see also Broker-Dealer Participation in Proxy Solicitations, Release No. 34-7208
(Jan. 7, 1964) [29 FR 341 (Jan. 15, 1964)] (“Broker-Dealer Release”), at 341 (“Section 14 and the proxy rules apply to
any person—not just management, or the opposition. This coverage is necessary in order to assure that all materials
specifically directed to stockholders and which are related to, and influence their voting will meet the standards of the
rules.”).

33

See generally Communications Among Shareholders Adopting Release, supra note 3.

34

See id. at 48276 (adopting Exchange Act Rule 14a-2(b)(1)).
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the federal proxy rules for communications by persons not seeking proxy authority, but continued
to include such communications within the definition of a “solicitation.”35 The Commission also
adopted another exemption from the information and filing requirements for proxy voting advice
given by advisors to their clients under certain circumstances, but likewise continued to include
such advice within the definition of “solicitation,” subject to an exception discussed below.36 By
adopting these exemptions, the Commission removed requirements that were considered
unnecessary for these forms of solicitations, in order for shareholders to have access to more
sources of information when voting, though the antifraud provisions of the proxy rules continued
to apply.
The Commission has previously observed that the breadth of the definition of a solicitation
may result in proxy advisory firms being subject to the federal proxy rules because they provide
recommendations that are reasonably calculated to result in the procurement, withholding, or
revocation of a proxy and that, as a general matter, the furnishing of proxy voting advice
constitutes a solicitation.37 Most recently, the Commission issued an interpretative release
regarding the application of the federal proxy rules to proxy voting advice.38 As the Commission
explained in that release, the determination of whether a communication is a solicitation depends
upon both the specific nature and content of the communication and the circumstances under
which the communication is transmitted.39 The Commission noted several factors that indicate
35

See id.

36

See Shareholder Communications, Shareholder Participation in Corporate Electoral Process and Corporate
Governance Generally, Release No. 34-16356 (Nov. 21, 1979) [44 FR 68764 (Nov. 29, 1979)] (“1979 Adopting
Release”), at 68766.

37

See Concept Release, supra note 2, at 43009; see also Broker-Dealer Release, supra note 32, at 341.

38

Commission Interpretation on Proxy Voting Advice, supra note 19.

39

See Question and Response 1 of Commission Interpretation on Proxy Voting Advice, supra note 19, at 6; see also
Concept Release, supra note 2 at 43009 n.244.
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proxy advisory firms generally engage in solicitations when they give proxy voting advice to their
clients, including:


The proxy voting advice generally describes the specific proposals that will be presented at
the registrant’s upcoming meeting and presents a “vote recommendation” for each
proposal that indicates how the client should vote;



Proxy advisory firms market their expertise in researching and analyzing matters that are
subject to a proxy vote for the purpose of assisting their clients in making voting decisions;



Many clients of proxy advisory firms retain and pay a fee to these firms to provide detailed
analyses of various issues, including advice regarding how the clients should vote through
their proxies on the proposals to be considered at the registrant’s upcoming meeting or on
matters where shareholder approval is sought; and



Proxy advisory firms typically provide their recommendations shortly before a shareholder
meeting or authorization vote,40 enhancing the likelihood that their recommendations will
influence their clients’ voting determinations.41

Where these or other significant factors (or a significant subset of these or other factors) is
present,42 the proxy advisory firms’ voting advice generally would constitute a solicitation subject
to the Commission’s proxy rules because such advice would be “a communication to security
holders under circumstances reasonably calculated to result in the procurement, withholding or
40

See, e.g., Letter from Maria Ghazal, Senior Vice President and Counsel, Business Roundtable (June 3, 2019)
(“Business Roundtable Letter 2”), at 9 (“[R]ecent survey results support the contention that a spike in voting follows
adverse voting recommendations by ISS during the three-business day period immediately after the release of the
recommendation.”); Transcript of Roundtable on the Proxy Process, at 242 (Nov. 15, 2018), available at
https://www.sec.gov/files/proxy-round-table-transcript-111518.pdf (“2018 Roundtable Transcript”); Frank Placenti,
Are Proxy Advisors Really A Problem?, AMERICAN COUNCIL FOR CAPITAL FORMATION 3 (Oct. 2018),
http://accfcorpgov.org/wp-content/uploads/2018/10/ACCF_ProxyProblemReport_FINAL.pdf.
41

Commission Interpretation on Proxy Voting Advice, supra note 19, at 8.

42

Such other factors may include the fact that many proxy advisory firms’ recommendations are typically distributed
broadly.
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revocation of a proxy.”43 Furthermore, the Commission explained that such advice generally
would be a solicitation even if the proxy advisory firm is providing recommendations based on the
client’s own tailored voting guidelines, and even if the client chooses not to follow the advice.44
We are proposing to codify this Commission interpretation by amending Rule 14a-1(l).
The proposed amendment would add paragraph (A) to Rule 14a-1(l)(1)(iii)45 to make clear that the
terms “solicit” and “solicitation” include any proxy voting advice that makes a recommendation to
a shareholder as to its vote, consent, or authorization on a specific matter for which shareholder
approval is solicited, and that is furnished by a person who markets its expertise as a provider of
such advice, separately from other forms of investment advice, and sells such advice for a fee. We
believe the furnishing of proxy voting advice by a person who has decided to offer such advice,
separately from other forms of investment advice, to shareholders for a fee, with the expectation
that its advice will be part of the shareholders’ voting decision-making process, is conducting the
type of activity that raises the investor protection concerns about inadequate or materially
misleading disclosures that Section 14(a) and the Commission’s proxy rules are intended to
address.46 We further believe that the regulatory framework of Section 14(a) and the
Commission’s proxy rules, with their focus on the information received by shareholders as part of

43

See Question and Response 1 of Commission Interpretation on Proxy Voting Advice, supra note 19, at 9.

44

Id.

45

The proposed amendment is intended to make clear that proxy voting advice provided under the specified
circumstances constitutes a solicitation under current Rule 14a-1(l)(1)(iii). It is not intended to amend, limit, or
otherwise affect the scope of Rule 14a-1(l)(1)(iii).
46
We understand that investment advisers may discuss their views on proxy voting with clients or prospective clients,
as part of their portfolio management services or other common investment advisory services. Such discussions could
be prompted (such as in the case of a client or prospective client that has asked the adviser for its views on a particular
transaction) or unprompted. For example, a mutual fund board may request that a prospective subadviser discuss its
views on proxy voting, including particular types of transactions such as mergers or corporate governance. The
proposed amendments are not intended to include these types of communications as solicitations for purposes of
Section 14(a). Instead, the proposed amendments are intended to apply to entities that market their proxy voting
advice as a service that is separate from other forms of investment advice to clients or prospective clients.
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the voting process, is well-suited to enhancing the quality and availability of the information that
clients of proxy voting advice businesses are likely to consider as part of their voting
determinations.47
We recognize that the major proxy voting advice businesses may use more than one
benchmark voting policy or set of guidelines in formulating their voting recommendations on a
particular matter to be voted on at a shareholder meeting (or for which written consents or
authorizations are sought in lieu of a meeting). For example, a proxy voting advice business may
offer differing voting recommendations on a matter based on the application of its benchmark
policy or specialty voting policies, such as a socially responsible policy, a sustainability policy, or
a Taft-Hartley labor policy. The voting recommendations formulated under the benchmark policy
and each of these specialty policies would be considered to be separate communications of proxy
voting advice under proposed Rule 14a-1(l)(1)(iii)(A) and for purposes of the proposed rule
amendments discussed below.
We also recognize that the term “solicit” in Section 14(a) arguably might be construed
more narrowly than how the Commission has long interpreted that term. Under such a view,
“solicitation” arguably might be limited to requests to obtain proxy authority or to obtain
shareholder support for a preferred outcome, which might exclude certain proxy voting advice by
a person retained to provide such advice to a client. We do not believe, however, such a narrow
reading of Section 14(a) is required or warranted, and we adhere to the Commission’s
longstanding view since 1956 that any communications reasonably calculated to result in a

47
We understand that a proxy voting advice business might, if applicable requirements are met, be registered as an
investment adviser and subject to additional regulation under the Advisers Act and the Commission’s rules
thereunder. However it is not unusual for a registrant under one provision of the securities laws to be subject to other
provisions of the securities laws when engaging in conduct that falls within the other provisions. Given the focus of
Section 14(a) and the Commission’s proxy rules on protecting investors who receive communications regarding their
proxy votes, it is appropriate that proxy voting advice businesses be subject to applicable rules under Section 14(a)
when they provide proxy voting advice.
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shareholder’s proxy voting decision may be regarded as a solicitation subject to Commission rules
under Section 14(a). The term “solicit” did not have a single, narrow meaning when Section 14(a)
was enacted.48 Moreover, as discussed above, an overarching purpose of Section 14(a) is to
ensure that communications to shareholders about their proxy voting decisions contain materially
complete and accurate information.49 It would be inconsistent with that goal if persons whose
business is to offer and sell voting advice broadly to large numbers of shareholders, with the
expectation that their advice will factor into shareholders’ voting decisions, were beyond the reach
of Section 14(a).50 The fact that shareholders may retain providers of proxy voting advice to
advance their own interests does not obviate these concerns; to the contrary, in many
circumstances it makes the role of this advice all the more important to those shareholders’
decisions, and all the more significant in the proxy process.
Although we adhere to the Commission’s longstanding view that any communication
reasonably calculated to result in a proxy voting decision is a solicitation, we understand that there
may be circumstances in which a person, such as a broker-dealer or an investment adviser, may
receive requests for voting advice from a client that are unprompted by that person. The breadth
of the Commission’s definition of a solicitation could raise questions about whether such voting
advice is a communication reasonably calculated to influence proxy voting by shareholders. The
48
Contemporaneous dictionaries ascribed several relevant meanings to the term “solicit,” including “[t]o take charge
or care of, as business”; “[t]o move to action”; “[t]o approach with a request or plea, as in selling”; and “[t]o urge” or
“insist upon.” See, e.g., WEBSTER’S NEW INTERNATIONAL DICTIONARY (2d ed. 1934); FUNK & WAGNALLS NEW
STANDARD DICTIONARY OF THE ENGLISH LANGUAGE (1932) (defining “solicit” as including to “influence to action”).
49

See Business Roundtable v. SEC, 905 F.2d 406, 410 (D.C. Cir. 1990) (“Proxy solicitations are, after all, only
communications with potential absentee voters. The goal of federal proxy regulation was to improve those
communications and thereby to enable proxy voters to control the corporation as effectively as they might have by
attending a shareholder meeting.”).
50

Courts have expressed similar concerns that the protections established by Section 14(a) would be hollow if the
statutory provision is interpreted in an overly narrow manner. See, e.g., SEC v. Okin, 132 F.2d 784, 786 (2d Cir.
1943) (declining to view the Commission’s authority as strictly limited to only requests for proxies, consents, or
authorizations and stating regulation of written communications made prior to such formal requests but [that] are part
of a continuous plan for a successful solicitation is needed “if the purpose of Congress is to be fully carried out.”).
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Commission has expressed the view in the past that such a communication should not be regarded
as a solicitation subject to the proxy rules.51 We are proposing to codify this view through an
amendment to Rule 14a-1(l)(2), which currently lists activities and communications that do not
constitute a solicitation. As proposed, the definition of a solicitation would exclude any proxy
voting advice furnished by a person who furnishes such advice only in response to an unprompted
request.52
The proposed amendment would make clear that the federal proxy rules do not apply to
this form of proxy voting advice. We continue to believe that providing voting advice to a client
where the client’s request for the advice has been invited and encouraged by the person’s
marketing, offering, and selling such advice should be distinguished from advice provided by a
person only in response to an unprompted request from its client.53 The information and filing
requirements of the proxy rules54 (including the filing and furnishing of a proxy statement with
information about the registrant and proxy cards with means for casting votes) or compliance with
the proposed conditions of the exemptions described below, while appropriate for a person who
chooses to actively market and sell its proxy voting advice, are ill-suited for a person who
receives an unprompted request from a client for its views on an upcoming matter to be presented

51
Commission Interpretation on Proxy Voting Advice, supra note 19 at 10 (“We view these services provided by
proxy advisory firms as distinct from advice prompted by unsolicited inquiries from clients to their financial advisors
or brokers on how they should vote their proxies, which remains outside the definition of solicitation.”); see BrokerDealer Release, supra note 32, at 341 (setting forth the opinion of the SEC’s General Counsel that a broker is not
engaging in a “solicitation” if it is merely responding to his customer’s request for advice and “not actively initiating
the communication”); 1979 Adopting Release, supra note 36, at 68766.
52

See proposed Rule 14a-1(l)(2)(v).

53
Some observers contend that a proxy voting advice business that “is contractually obligated to furnish vote
recommendations based on client-selected guidelines does not provide ‘unsolicited’ proxy voting advice, and thus is
not engaged in a ‘solicitation’ subject to the Exchange Act proxy rules.” See ISS Letter, supra note 9, at 8. For the
reasons stated in this section, we do not agree with this view.
54

Rules 14a-3 through 14a-6 set forth the filing, delivery, information, and presentation requirements for the proxy
statement and form of proxy for solicitations subject to Regulation 14A [17 CFR 240.14a-3 through 14a-6].
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for shareholder approval. For example, a person who does not sell voting advice as a business and
who provides such advice only in response to an unprompted request from his or her client is
unlikely to anticipate the need to establish the internal processes necessary to comply with our
proposed new conditions to the exemptions in Rules 14a-2(b)(1) and 14a-2(b)(3).55
Furthermore, the proposed amendment to Rule 14a-1(l)(2) is intended to permit the
furnishing of proxy voting advice without triggering the federal proxy rules under circumstances
that present significantly less risk to investor protection. It is reasonable to expect that a person
who does not promote himself or herself as an expert in proxy voting advice and provides voting
advice only in response to unprompted requests will be furnishing such advice only to a client
with whom there is an existing business relationship.56 We do not believe proxy voting advice
provided under these limited circumstances presents the same investor protection or regulatory
concerns as proxy voting advice businesses engaged in widespread marketing and sale of proxy
voting advice to large numbers of investment advisers and other institutional investors who are
often voting on behalf of other investors.
If such advice were considered a solicitation, a person may, in the interest of caution,
decline to share his or her advice or views on the upcoming matter with the client due to concerns
about the need to file a proxy statement or his or her inability to comply with the exemptions from
such a requirement. We believe that our proposed amendments to the definition of a solicitation in
Rule 14a-1(l) are appropriately tailored to apply the protections of the federal proxy rules to proxy
voting advice where they are most needed and in a manner consistent with Section 14(a).
Request for Comment

55

See supra Section II.B.

56

For example, a broker-dealer’s role as a financial advisor for a client on investment matters may cause the client to
seek voting advice from the broker-dealer as well. See Broker-Dealer Release, supra note 32, at 341.
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1. Should we codify the Commission interpretation on proxy voting advice and the Commission
view about unprompted requests for proxy voting advice?57 Would the proposed codification
(adding paragraph (A) to Rule 14a-1(l)(iii) and paragraph (v) to Rule 14a-1(l)(2)) provide
market participants with better notice as to the applicability of the federal proxy rules?
2. Does the proposed amendment inadvertently include certain communications made by proxy
voting advice businesses or other parties, such as investment advisers, that should not fall
within the definition of “solicitation”? If so, which communications, and how? Are there any
revisions that we should consider that would better address these concerns or provide greater
clarity?
3. For example, the proposed amendment seeks to distinguish proxy voting advice businesses
from investment advisers who provide voting advice as part of a broader advisory business
that already is subject to an array of investor protection regulations by referring to proxy
voting advice that is marketed and sold separately from other forms of investment advice.
Instead of the proposed approach, should we refer to proxy voting advice that is marketed as a
“standalone service”? What would be the advantages and disadvantages of this approach?
Would any further clarification of “standalone services” be required?
4. Is there a different, more appropriate way of distinguishing proxy voting advice from other
forms of investment advice?
5. Should the proposed amendment be expanded to specify any other type of activity as
constituting a solicitation?
6. Should the proposed amendment clarifying that proxy voting advice provided by a person only
in response to an unprompted request from his or her client be limited to persons who are
registered broker-dealers or investment advisers? Should there be other limits on the types of
57

See Commission Interpretation on Proxy Voting Advice, supra note 19.
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persons who should fall outside the definition of a solicitation?
B. Proposed Amendments to Rule 14a-2(b)
Under the Commission’s proxy rules, any person engaging in a proxy solicitation, unless
exempt, is generally subject to filing and information requirements designed to ensure that
materially complete and accurate information is furnished to shareholders solicited by the person.
Among other things, the person making the solicitation is required to prepare a proxy statement
with the information prescribed by Schedule 14A,58 together with a proxy card in a specified
format, file these materials with the Commission, and furnish them to every shareholder who is
solicited.59 Schedule 14A requires extensive information to be included in the proxy statement,
such as descriptions of matters up for shareholder vote, securities ownership information of certain
beneficial owners and management, disclosures of the registrant’s executive compensation and
related party transactions, and, for certain matters, financial statements. Once a proxy statement is
furnished to shareholders, any other written communications that constitute solicitations must be
filed with the Commission as additional soliciting materials no later than the date they are first
sent to shareholders.60
Over the years, the Commission has recognized that these filing and information
requirements may, in certain circumstances, impose burdens that deter communications useful to
shareholders, and in such circumstances, may not be necessary to protect investors in the proxy
voting process.61 Accordingly, the Commission has exempted certain kinds of solicitations from

58

17 CFR 240.14a-101.

59

17 CFR 240.14a-3(a).

60

17 CFR. 240.14a-6(b).

61

See, e.g., Communications Among Shareholders Adopting Release, supra note 3, at 49278 (“[S]hareholders can be
deterred from discussing management and corporate performance by the prospect of being found after the fact to have
engaged in a proxy solicitation. The costs of complying with [the proxy] rules also has meant that . . . shareholders
and other interested persons may effectively be cut out of the debate regarding proposals . . . .”).
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the filing and information requirements of the proxy rules, subject to various conditions, where
such requirements are not necessary for investor protection. Rule 14a-9, the antifraud provision of
the federal proxy rules, still applies, however, to these exempt solicitations.62
For example, Rule 14a-2(b)(1) generally exempts solicitations by persons who do not seek
the power to act as proxy for a shareholder and do not have a substantial interest in the subject
matter of the communication beyond their interest as a shareholder.63 This exemption was
primarily intended to enable such shareholders to freely communicate with other shareholders on
matters subject to a proxy vote, subject to other requirements outside of the proxy rules, such as
Section 13(d) of the Exchange Act and the rules thereunder.64 Another exemption, Rule 14a2(b)(3), generally exempts proxy voting advice furnished by an advisor65 to any other person with
whom the advisor has a business relationship. This exemption was designed to remove an
impediment to the flow of such advice to shareholders from advisors such as financial analysts,
investment advisers, and broker-dealers who may be especially familiar with the affairs of

62

17 CFR 240.14a-9.

63

Specifically, Rule 14a-2(b)(1) provides that Sections 240.14a-3 to 240.14a-6 (other than paragraphs 14a-6(g) and
14a-6(p)), Section 240.14a-8, Section 240.14a-10, and Sections 240.14a-12 to 240.14a-15 do not apply to:
Any solicitation by or on behalf of any person who does not, at any time during such solicitation, seek
directly or indirectly, either on its own or another's behalf, the power to act as proxy for a security
holder and does not furnish or otherwise request, or act on behalf of a person who furnishes or
requests, a form of revocation, abstention, consent or authorization. Provided, however, that the
exemption set forth in this paragraph shall not apply to [various interested parties, including the
registrant, its officers and directors, and other persons likely to benefit from successful solicitation.]
17 CFR 240.14a-2(1).
64

See Communications Among Shareholders Adopting Release, supra note 3, at 48280.

65

When the Commission adopted this rule (formerly Rule 14a-2(b)(2)), it made clear that “advisor” should be
understood to mean “one who renders financial advice in the ordinary course of [its] business.” See 1979 Adopting
Release, supra note 36, at 68767. As the Commission stated, “The definition [of advisor] focuses on persons with
financial expertise and who are likely to be particularly familiar with information about corporate affairs which may
be pertinent to voting decisions.” Id. Rule 14a-2(b)(3) reflects this by making the exemption contingent, among other
things, on the advisor rendering financial advice in the ordinary course of [its] business. See Rule 14a-2(b)(3)(i).
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registrants.66
These exemptions, however, have remained subject to various limitations and conditions
designed to ensure that investors are protected where the Commission’s filing and information
requirements do not apply. For example, any person who wishes to rely on the Rule 14a-2(b)(3)
exemption may not receive special commissions or remuneration from anyone other than the
recipient of the advice and must disclose any significant relationship or material interest bearing
on the voting advice.67 Furthermore, any person who relies on Rule 14a-2(b)(1) or Rule 14a2(b)(3) remains subject to Rule 14a-9’s prohibition on false or misleading statements.
Proxy voting advice businesses typically rely upon the exemptions in Rule 14a-2(b)(1) and
Rule 14a-2(b)(3) to provide advice without complying with the filing and information
requirements of the proxy rules.68 Both exemptions, however, were adopted by the Commission
before proxy voting advice businesses played the significant role that they now do in the proxy
voting process and in the voting decisions of investment advisers and other institutional

66

See 1979 Adopting Release, supra note 36, at 68766.

67

The conditions to Rule 14a-2(b)(3) are:
(i) The advisor renders financial advice in the ordinary course of his business;
(ii) The advisor discloses to the recipient of the advice any significant relationship with the registrant
or any of its affiliates, or a security holder proponent of the matter on which advice is given, as well as
any material interests of the advisor in such matter;
(iii) The advisor receives no special commission or remuneration for furnishing the proxy voting
advice from any person other than a recipient of the advice and other persons who receive similar
advice under this subsection; and
(iv) The proxy voting advice is not furnished on behalf of any person soliciting proxies or on behalf of a
participant in an election subject to the provisions of § 240.14a-12(c).
17 CFR 240.14a-2(b)(3).

68

See Commission Interpretation on Proxy Voting Advice, supra note 19, at 7 (discussing the “two exemptions to the
federal proxy rules that are often relied upon by proxy advisory firms”).
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investors.69 Their role in the process today has led some to express concerns about, among other
things, the services they provide to their clients, particularly: (i) the adequacy of disclosure of any
actual or potential conflicts of interest that could materially affect the objectivity of the proxy
voting advice; (ii) the accuracy and material completeness of the information underlying the
advice; and (iii) the inability of proxy voting advice businesses’ clients to receive information and
views from the registrant, potentially contrary to that presented in the advice, in a manner that is
consistently timely and efficient.70
We recognize that proxy voting advice businesses can play a valuable role in the proxy
voting process. We also believe it is unnecessary for such businesses to comply with the filing
and information requirements of the proxy rules to the same extent as non-exempt soliciting
persons, provided other measures are in place to protect investors. However, in light of the
substantial role that proxy voting advice businesses have in the voting decisions of their clients,
who often vote on behalf of investors, we are proposing new conditions to the exemptions in Rules
14a-2(b)(1) and 14a-2(b)(3) that would apply specifically to persons furnishing proxy voting
advice that constitutes a solicitation within the scope of proposed Rule 14a-1(l)(1)(iii)(A).71

69

See supra note 18 (providing client statistics for ISS and Glass Lewis).

70

See, e.g., Soc. for Corp. Gov. Letter, supra note 24, at 1; Business Roundtable Letter 2, supra note 40, at 10–13;
Letter from Tom Quaadman, Executive Vice President, U.S. Chamber of Commerce Center for Capital Markets
Competitiveness (Nov. 12, 2018) (“Chamber of Commerce Letter”), at 5–8; Letter from Tony Huang, Director,
Advent Capital Management, LLC (July 29, 2019) (“Advent Capital Letter”), at 6–7 (advocating in favor of
Commission rulemaking to reduce the “opacity of the proxy advisory process and the potential for financial conflicts
of interest”); Wachtell Letter, supra note 24. But commenters also submitted letters generally disputing the need for
regulatory reform of proxy advisory firms. See, e.g., CII Letter, supra note 13, at 14; OPERS Letter, supra note 8, at
2; NYC Comptroller Letter, supra note 17, at p. 3 of enclosed statement before the Senate Banking Committee on
Dec. 8, 2018; Letter from Thomas DiNapoli, Comptroller, State of New York (Nov. 13, 2018), at 4.
71

See supra Section II.A. Other persons providing voting advice that is beyond the scope of proposed Rule 14a1(l)(1)(iii)(A), such as financial advisors providing advice to clients with whom they have a business relationship, will
be able to continue relying on the Rule 14a-2(b)(1) and Rule 14a-2(b)(3) exemptions without complying with the
proposed new conditions.
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We believe that our proposed rule amendments would (i) improve proxy voting advice
businesses’ disclosures of conflicts of interests that would reasonably be expected to materially
affect their voting advice, (ii) establish effective measures to reduce the likelihood of factual errors
or methodological weaknesses in proxy voting advice, and (iii) ensure that those who receive
proxy voting advice have an efficient and timely way to obtain and consider any response a
registrant or certain other soliciting person may have to such advice. We believe that these
amendments would ensure that investment advisers, who vote on behalf of investors, and others
who rely on the advice of proxy voting advice businesses, receive accurate, transparent, and
materially complete information when they make their voting decisions.
1.

Conflicts of Interest

Proxy voting advice businesses engage in activities or have relationships that could affect
the objectivity or reliability of their advice, which may need to be disclosed in order for their
clients to assess the impact and materiality of any actual or potential conflicts of interest with
respect to a voting recommendation.72 In recent years, observers have noted the many ways in
which these activities and relationships could result in conflicts of interest.73 Examples include:


A proxy voting advice business providing voting advice to its clients on proposals to be
considered at the annual meeting of a registrant while the proxy voting advice business
also earns fees from that registrant for providing advice on corporate governance and

72

Concept Release, supra note 2, at 43011.

73

See 2018 Roundtable Transcript, supra note 40, at 202–16; 2016 GAO Report, supra note 9, at 32–33; 2007 GAO
Report, supra note 9, at 9; Center on Exec. Comp. Letter, supra note 24, at 2–3; Soc. for Corp. Gov. Letter, supra note
24, at 6–7; Wachtell Letter, supra note 24, at 8–9; Timothy M. Doyle, The Conflicted Role of Proxy Advisors,
AMERICAN COUNCIL FOR CAPITAL FORMATION 6 (May 22, 2018), available at
https://corpgov.law.harvard.edu/2018/05/22/the-conflicted-role-of-proxy-advisors/ (“ACCF 2018 Report”); Edelman,
supra note 24, at 1409; MANHATTAN INSTITUTE, supra note 24, at 16.
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compensation policies;74


A proxy voting advice business providing voting advice on a matter in which its
affiliates or one of its clients has a material interest, such as a business transaction or a
shareholder proposal put forward by that client;



A proxy voting advice business providing ratings to institutional investors of
registrants’ corporate governance practices while at the same time consulting for the
registrants that are the subject of the ratings to help increase their corporate governance
scores; and



A proxy voting advice business providing voting advice with respect to a registrant’s
shareholder meeting while affiliates of the business hold a significant ownership
interest in the registrant, sit on the registrant’s board of directors, or have relationships
with the shareholder presenting the proposal in question.

These types of circumstances, where the interests of a proxy voting advice business may
diverge materially from the interests of investors, create a risk that the proxy voting advice
business’s voting advice could be influenced by the business’s own interests.75 Although proxy
voting advice businesses have described various measures they believe mitigate this risk,76 the

74
See, e.g., Glass Lewis Letter, supra note 16, at 9 (“For instance, Glass Lewis strongly believes that the provision of
consulting services to corporate issuers, directors, dissident shareholders and/or shareholder proposal proponents,
creates a problematic conflict of interest that goes against the very governance principles for which we advocate.”).
75

See 2016 GAO Report, supra note 9, at 32–33; 2007 GAO Report, supra note 9, at 9; see also U.S. DEP’T OF THE
TREASURY, A Financial System That Creates Economic Opportunities—Capital Markets 31 (Oct. 2017),
https://www.treasury.gov/press-center/press-releases/documents/a-financial-system-capital-markets-final-final.pdf
(“Public companies also had concerns about potential conflicts of interest that arise when a proxy advisory firm
provides voting advice to its clients on public companies while simultaneously offering consulting services to those
same companies to improve their corporate governance rankings.”).
76

See, e.g., ISS Letter, supra note 9, at 10 (recognizing its duty of loyalty to its clients as a registered investment
adviser and summarizing its various policies and procedures designed to ensure the integrity and independence of its
advice, such as: a physical and functional firewall between ISS and ISS Corporate Solutions, Inc. (“ICS”); providing
clients with conflicts disclosure; the inclusion of a legend in each proxy report alerting clients to potential conflicts;
and the ability of ISS clients to obtain lists of all ICS clients); Glass Lewis Letter, supra note 16, at 6 (discussing its
policies and procedures to help monitor, manage, and address potential conflicts and its practice of fully disclosing to
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voting decisions of persons who rely on these businesses would be better informed if they received
information sufficient for them to understand and assess these potential risks and measures.77
Investment advisers that use proxy voting advice businesses for voting advice cannot fully
understand potential risks and the proxy voting advice businesses’ mitigation measures if they do
not have access to sufficiently detailed disclosure about the full extent and nature of any conflicts
that are relevant to the voting advice they receive.78
To help ensure that sufficient information about material conflicts of interest is provided
consistently across proxy voting advice businesses and in a reasonably accessible manner to the
clients of proxy voting advice businesses, we are proposing amendments to the exemptions from
the proxy solicitation rules in Rules 14a-2(b)(1) and (b)(3) to specify that they will be available to
proxy voting advice businesses only to the extent that they provide specified disclosures about
their material conflicts of interest.79 Rule 14a-2(b)(1) currently does not have a specified
disclosure requirement for conflicts of interests. We recognize that the existing Rule 14a-2(b)(3)

clients the existence of potential conflicts by adding a disclosure note to the front cover of relevant proxy research
reports). However, as discussed infra, concerns remain about the adequacy of these firms’ conflicts of interest
disclosures. We note that there is no uniform set of standards that applies to the policies and procedures utilized by
the various proxy voting advice businesses to address risks posed by conflicts of interest, the absence of which can
lead to inconsistent and inadequate disclosures and mitigation measures.
77

For example, the Commission recently discussed, in a separate release, steps that investment advisers should
consider taking when deciding whether to retain or continue retaining a proxy advisory firm. See Question and
Response 2 of Commission Interpretation on Proxy Voting Advice, supra note 19, at 11–12.
78

See Chamber of Commerce Letter, supra note 70, at 3–4 (stating the Chamber’s concern that conflicts of interest are
pervasive at both ISS and Glass Lewis); ACCF 2018 Report, supra note 73, at 24 (“The proxy advisory industry is
immensely complex and interwoven. Its offerings and conflicts of interest are vague and unclear and yet the largest
institutional investors, pensions, and hedge funds vote based on ISS and Glass Lewis recommendations.”); Wachtell
Letter, supra note 24, at 8; Letter from John Okray, Vice President and Assistant Counsel, OppenheimerFunds, Inc.
(Sep. 24, 2009) (“Oppenheimer Letter”), at 2, available at https://www.sec.gov/comments/s7-13-09/s71309.shtml.
However, some clients of proxy advisory firms have expressed that they are satisfied with their proxy advisory firms’
efforts at managing conflicts of interest and the quality of conflicts disclosures. See, e.g., 2018 Roundtable Transcript,
supra note 40, at 211–13; CII Letter, supra note 13, at 14; OPERS Letter, supra note 8, at 2; NYC Comptroller Letter,
supra note 17, p. 3 of enclosed statement before the Senate Banking Committee on Dec. 8, 2018.
79

See proposed Rule 14a-2(b)(9)(i).
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exemption does require advisors, including proxy voting advice businesses, to disclose to their
clients the existence of significant relationships and material interests,80 a condition which the
Commission adopted to address concerns that certain conflicts of interest might negatively affect
the value of an advisor’s advice.81 However, a number of observers have expressed concerns
about the adequacy of these disclosures and have stated that more specific, prominent disclosure
about conflicts is needed to enable clients to make a more informed assessment of proxy voting
advice businesses’ voting advice.82 For example, some observers have asserted that the conflicts
disclosures provided by proxy voting advice businesses are vague or boilerplate disclosures that
do not provide sufficient information about the nature of potential conflicts.83 In light of these
concerns, we are proposing to require that persons who provide proxy voting advice within the
scope of proposed Rule 14a-1(l)(1)(iii)(A) include in such advice (and in any electronic medium
used to deliver the advice) the following disclosures, which are intended to be more illuminating
than what is currently specifically required by the existing Rule 14a-2(b)(1) and (b)(3) exemptions
and specifically tailored to proxy voting advice businesses and the nature of their conflicts:84


Any material interests, direct or indirect, of the proxy voting advice business (or its
affiliates 85) in the matter or parties concerning which it is providing the advice;

80

See current Rule 14a-2(b)(3)(ii).

81

See 1979 Adopting Release, supra note 36, at 68766–67.

82

See, e.g., Soc. for Corp. Gov. Letter, supra note 24, at 6–7; Wachtell Letter, supra note 24, at 8–9.

83

See, e.g., ACCF 2018 Report, supra note 73, at 24 (noting that the proxy advisory industry’s “conflicts [disclosures]
are vague and unclear”); Wachtell Letter, supra note 24, at 8 (describing the current practice of “minimal and vague
disclosure, sometimes in the form of blanket statements that simply note that conflicts may generally exist”);
Oppenheimer Letter, supra note 79, at 2.
84

See proposed Rule 14a-2(b)(9)(i).

85

The term “affiliate,” as used in proposed Rule 14a-2(b)(9)(i), would have the meaning specified in Exchange Act
Rule 12b-2. We recognize that proxy voting advice businesses may not necessarily have access to the information
needed to determine whether an entity is an affiliate of a registrant, another soliciting person, or the shareholder
proponent. Therefore, as proposed, proxy voting advice businesses would only be required to use publicly-available
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Any material transaction or relationship between the proxy voting advice business
(or its affiliates) and (i) the registrant (or any of the registrant’s affiliates), (ii)
another soliciting person (or its affiliates), or (iii) a shareholder proponent (or its
affiliates), in connection with the matter covered by the proxy voting advice;



Any other information regarding the interest, transaction, or relationship of the
proxy voting advice business (or its affiliate) that is material to assessing the
objectivity of the proxy voting advice in light of the circumstances of the particular
interest, transaction, or relationship; and



Any policies and procedures used to identify, as well as the steps taken to address,
any such material conflicts of interest arising from such interest, transaction, or
relationship.

As revised, the exemptions in Rules 14a-2(b)(1) and 14a-2(b)(3) would not be available
unless the disclosures required by proposed Rule 14a-2(b)(9)(i) are provided. By extending these
disclosure requirements to both Rule 14a-2(b)(1) and Rule 14a-2(b)(3), the proposed amendments
would help ensure that investment advisers and other clients that use proxy voting advice
businesses for voting advice receive the same information about potential conflicts of interests,
regardless of which exemption a proxy voting advice business may rely upon for its proxy voting
advice.
Proposed Rule 14a-2(b)(9)(i) would augment current disclosure requirements in Rules 14a2(b)(1) and 14a-2(b)(3)86 by specifying that enhanced disclosure about material conflicts of

information to determine whether an entity is an affiliate of registrants, other soliciting persons, or shareholder
proponents.
86
The exemption in Rule 14a-2(b)(1) does not currently require conflicts of interest disclosure, while Rule 14a2(b)(3)(ii) requires disclosure of “any significant relationship with the registrant or any of its affiliates, or a security
holder proponent of the matter on which advice is given, as well as any material interests in such matter.” 17 CFR
240.14a-2(b)(3)(ii).
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interest must be included in the proxy voting advice. In addition, it would utilize a principlesbased requirement to elicit disclosure of any other information regarding the interest, transaction,
or relationship that would be material to a reasonable investor’s assessment of the objectivity of
the proxy voting advice. The disclosures provided under these provisions should be sufficiently
detailed so that clients of proxy voting advice businesses can understand the nature and scope of
the interest, transaction, or relationship to appropriately assess the objectivity and reliability of the
proxy voting advice they receive. This may include the identities of the parties or affiliates
involved in the interest, transaction, or relationship triggering the proposed disclosure requirement
and, when necessary for the client to adequately assess the potential effects of the conflict of
interest, the approximate dollar amount involved in the interest, transaction, or relationship.
Boilerplate language that such relationships or interests may or may not exist would be
insufficient for purposes of satisfying this condition to the exemptions.
The proposed amendments also would require a discussion of the policies and procedures,
if any, used to identify and steps taken to address such potential and actual conflicts of interest.
Such disclosure should include a description of the material features of the policies and procedures
that are necessary to understand and evaluate them. Examples include the types of transactions or
relationships covered by the policies and procedures and the persons responsible for administering
these policies and procedures. We believe that clients of proxy voting advice businesses would
benefit from having this information as they assess the objectivity of the voting advice in light of
disclosures about actual or potential conflicts of interest, develop a better understanding of the
businesses’ approaches for handling conflicts of interests, evaluate whether the conflicts were
addressed effectively, and make decisions regarding whether and how to use the voting advice.
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Furthermore, the proposed conflicts of interest disclosures would be required to be
included in the proxy voting advice provided to clients.87 For example, the disclosures would
have to be part of the written report, if any, containing the proxy voting advice provided to the
business’s clients. To the extent that a proxy voting advice business provides its voting advice
through means of an electronic voting platform or other electronic medium in addition to or in lieu
of a written report, proposed Rule 14a-2(b)(9)(i) also would require that the disclosure be
conveyed on such voting platform or other electronic medium to ensure that the information is
prominently disclosed regardless of the means by which the advice is disseminated. Due to this
proposed requirement, it would be insufficient for a proxy voting advice business only to provide
such disclosures upon request from the client. We believe that imposing an affirmative duty on
proxy voting advice businesses to provide the proposed disclosures of material conflicts of interest
is consistent with obligations to disclose potential conflicts of interest in other contexts.88 The
proposed requirement also would standardize the manner in which conflicts of interest are
disclosed by proxy voting advice businesses and assure that the required information receives due
prominence and can be considered together with proxy voting advice at the time voting decisions
are made.

87

Currently, Rule 14a-2(b)(3)(ii) requires that disclosure of conflicts-related information be conveyed to the recipient
of the proxy voting advice, but does not specify in what manner.

88

For example, the information about the interests of participants in a matter presented for a vote required by Item 5
of Schedule 14A and information about related party transactions required by Item 404 of Regulation S-K [17 CFR
229.404] must be affirmatively disclosed. See 17 CFR 229.404. In addition to the existing disclosure requirements of
Rule 14a-2(b)(3)(ii), some proxy voting advice businesses are registered as investment advisers under the Advisers
Act, and therefore have obligations to disclose conflicts of interest. The proposed requirements would apply to all
proxy voting advice businesses and are tailored to address concerns that arise in the context of those activities. The
proposed requirements would not limit, in any way, the obligations of a proxy voting advice business registered under
the Advisers Act and would complement existing requirements. However, where the substance of the disclosure
requirements overlap, we do not anticipate that proxy voting advice businesses registered as investment advisers
would incur substantial duplicative costs because, in complying with the proposed requirements, these proxy voting
advice businesses will have already needed to complete at least some of the work of identifying conflicts and
developing disclosures to explain the conflicts.
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We are aware that some proxy voting advice businesses have asserted that they have
practices and procedures that adequately address conflict of interest concerns.89 Nevertheless, we
believe that disclosure of such conflicts and any practices to address them should be more
consistent across proxy voting advice businesses so that all clients of proxy voting advice
businesses have materially complete information upon which to make informed voting decisions.90
As such, the proposed amendments would establish a baseline disclosure standard to which a
proxy voting advice business must adhere in order to avail itself of the exemptions in Rule 14a2(b)(1) and (3). We believe that by requiring proxy voting advice businesses to provide
standardized disclosure regarding conflicts of interest, clients of these businesses would be in a
better position to evaluate these businesses’ ability to manage their conflicts of interest, both at the
time the proxy voting advice business is first retained and on an ongoing basis.91
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See supra note 76 and accompanying text.
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Currently, proxy voting advice businesses have differing ways of disclosing their conflicts of interest. ISS discloses
the details of its potential conflicts of interest, such as the identities of the parties and the amounts involved, through
its ProxyExchange platform while Glass Lewis states that its disclosures are on the front cover of the report with its
proxy voting advice. See ISS FAQs Regarding Recent Guidance from the U.S. Securities and Exchange Commission
Regarding Proxy Voting Responsibilities of Investment Advisers (Oct. 17, 2019) (“ISS FAQs”), available at
https://www.issgovernance.com/file/faq/ISS_Guidance_FAQ_Document.pdf.; Glass Lewis Letter, supra note 16.
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Although some commenters have advocated in favor of public disclosure of a proxy advisory firm’s conflicts of
interest, in addition to requiring disclosure in the advisor’s proxy voting advice, see, e.g., Center on Exec. Comp.
Letter, supra note 24, at 2; Wachtell Letter, supra note 24, at 8, we are not proposing such a requirement. The
Commission’s primary concern in proposing these amendments to Rule 14a-2(b) is with the recipients of proxy voting
advice, including investment advisers who use that advice to make voting decisions on behalf of clients with whom
they have a fiduciary relationship. Moreover, we are aware that some proxy voting advice businesses may have
compelling and legitimate business reasons for limiting the dissemination of this information. For example, ISS has
stated that it maintains a strict firewall between itself and its subsidiary, ICS, in order to control the risk that a conflict
of interest might jeopardize the independence of its proxy voting advice business. ISS Letter, supra note 9, at 13. ISS
indicates that “a key goal of the firewall is to keep the ISS Global Research team from learning the identity of ICS’
clients, thereby insuring the objectivity and independence of ISS’ research process and vote recommendation.” Id.
ISS has stated that requiring public disclosure of relevant details about ICS’ clients might compromise this
information barrier and severely undermine the company’s conflict mitigation program. Id. at 14.
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Request for Comment
7. Is the text of proposed Rule 14a-2(b)(9)(i) sufficient to elicit appropriate disclosure of a proxy
voting advice business’s conflicts of interest to its clients? Are there other examples of
conflicts of interest that the Commission should take into account in considering the text of
proposed Rule 14a-2(b)(9)(i)? Is the principles-based requirement in Rule 14a-2(b)(9)(i)(C)
sufficient to capture material information about conflicts of interest not otherwise included
within the scope of paragraphs (9)(i)(A) and (B)? Is there additional material information that
should be required?
8. Would the proposed disclosures provide clients of proxy voting advice businesses with
adequate and appropriate information about the businesses’ conflicts of interest when making
their voting determinations?
9. To what extent do existing disclosures address the concerns discussed in this release? What
additional information may be required to ensure that they provide clients with the information
clients need?
10. Is there specific information, whether qualitative or quantitative, about proxy voting advice
businesses’ conflicts of interest that they should be required to disclose? For example, should
proxy voting advice businesses be required to disclose the specific amounts that they receive
from the relationships or interests covered by the proposed conflicts of interests disclosures?
11. Would requiring specific disclosure of this sort raise competitive or other concerns for proxy
voting advice businesses? For example, would the proposed disclosures be incompatible with
firewalls or other mechanisms used by proxy voting advice businesses to prevent conflicts of
interest from affecting the advice these businesses provide?
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12. What information would be most relevant to an investment adviser or other client of a proxy
voting advice business in seeking to understand how the proxy voting advice business
identifies and addresses conflicts of interest?
13. Do proxy voting advice businesses consult on particular matters where their input influences
the substance of the matter to be voted on (e.g., providing consulting services to a hedge fund
with respect to transformative transactions, such as a proxy contest where the fund is
presenting a competing slate of directors)? If so, what type of disclosure would help investors
to understand the proxy voting advice business’s role and potential conflicts of interest
regarding these situations? Is the text of proposed Rule 14a-2(b)(9)(i) sufficient to elicit
disclosure of material conflicts of interest of this type?
14. Currently, Rule 14a-2(b)(3) requires disclosure to the recipient of the voting advice of “any
significant relationship” with the registrants and other parties as well as “any material
interests” of the advisor in the matter. By contrast, disclosure under proposed Rule 14a2(b)(9)(i) would be required only to the extent that the information would be material to
assessing the objectivity of the proxy voting advice. Is the terminology in each provision
sufficiently clear with respect to the types of relationships or interests that are covered by each
requirement? For example, is there sufficient clarity on how to assess whether a relationship is
“material,” or is additional guidance needed? Should we consider alternative thresholds or
language for the proposed conflicts of interests disclosure requirement of Rule 14a-2(b)(9)(i)?
If so, what language should we consider? As an alternative, should we use the same
terminology as Rule 14a-2(b)(3)? Should we look instead to Item 404 of Regulation S-K,
which requires disclosure of a “direct or indirect material interest”? Is Item 5 of Schedule
14A, which requires disclosures of “any substantial interest” of the covered persons, an
alternative that we should consider?
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15. Should proposed Rule 14a-2(b)(9)(i) limit the matters which a proxy voting advice business
must disclose to those that occurred on or after a certain date, or is a more principles-based
disclosure requirement preferable?
16. Proposed Rule 14a-2(b)(9)(i) is a principles-based requirement that does not specify the
manner in which conflicts of interest should be disclosed, so long as the disclosure is included
in the proxy voting advice business’s voting advice and, if applicable, conveyed through any
electronic medium that the proxy voting advice business uses in lieu of or in addition to a
written report. Should proposed Rule 14a-2(b)(9)(i) be more prescriptive regarding the
presentation of conflicts of interest disclosure, or is it preferable to let the proxy voting advice
business and its client determine how this information will be presented to the client?
17. Is it important that the conflicts of interest disclosure required by proposed Rule 14a-2(b)(9)(i)
be included in the proxy voting advice, or would providing it separately suffice?
18. To the extent that a proxy voting advice business uses a voting platform or other electronic
medium to convey its voting advice, should we require that the conflicts of interest disclosure
be conveyed in the same manner?
19. Should we require the conflicts of interest disclosure that a proxy voting advice business
provides to its clients be made public? If public disclosure were required, when and in what
manner should the disclosures be released to the public? Would this raise competitive or other
concerns for proxy voting advice businesses?
20. The proposed amendments are intended to promote consistency in the disclosures proxy voting
advice businesses make about their conflicts of interest. Is the consistency of this information
an important consideration?
21. Should we require proxy voting advice businesses to include in their disclosure to clients a
discussion of the policies and procedures used to identify, as well as the steps taken to address,
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any conflicts of interest, as proposed? Do proxy voting advice businesses have sufficient
incentive to include this disclosure on their own?
22. What are the anticipated costs to proxy voting advice businesses and their clients associated
with requiring additional conflicts of interest disclosure, as proposed? For example, what are
the costs for proxy voting advice businesses to determine whether an entity is an affiliate of a
registrant, another soliciting person, or shareholder proponent? Should we impose structural
requirements (e.g., like the structural reforms in the global analyst research settlements)92 in
addition to disclosure requirements?
23. Are there existing regulatory models of conflicts of interest disclosure that would be useful for
us to consider? If so, what are the alternatives that we should consider in lieu of proposed
Rule 14a-2(b)(9)(i)? For example, should we require all proxy voting advice businesses to
disclose conflicts to the same extent that their clients (e.g., an investment adviser) would be
reasonably expected to disclose such conflicts to their own clients (e.g., the funds or retail
investor clients to whom the investment adviser provides advice)?
2.

Registrants’ and Other Soliciting Persons’ Review of Proxy Voting Advice and
Response
a. Need for Review of Proxy Voting Advice by Registrants and Other
Soliciting Persons

For the clients of proxy voting advice businesses to be able to rely on the voting advice
they receive to make informed voting decisions, the analysis and research supporting the advice
must be accurate and complete in all material respects.93 This is especially critical when an
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See Federal Court Approves Global Research Analyst Settlement, SEC Litigation Release No. 18438 (Oct. 31,
2003). See also SEC Fact Sheet on Global Analyst Research Settlements (April 28, 2003), available at
https://www.sec.gov/news/speech/factsheet.htm.
93
See Concept Release, supra note 2, at 43011 (“To the extent that proxy advisory firms develop, disseminate, and
implement their voting recommendations without adequate accountability for informational accuracy . . . informed
shareholder voting may be likewise impaired.”).
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investment adviser retains a proxy voting advice business to provide information that will inform
the adviser’s voting determinations. However, in recent years concerns have been expressed by a
number of commentators, particularly within the registrant community, that there could be factual
errors, incompleteness, or methodological weaknesses in proxy voting advice businesses’ analysis
and information underlying their voting advice that could materially affect the reliability of their
voting recommendations and could affect voting outcomes, and that processes currently in place to
mitigate these risks are insufficient.94 These concerns are coupled with the perception of many
registrants that (i) they lack an adequate opportunity to review proxy voting advice before it is
disseminated, (ii) there are not meaningful opportunities to engage with the proxy voting advice
businesses and rectify potential factual errors or methodological weaknesses in the analysis
underlying the proxy voting advice before votes are cast, particularly for registrants that do not
meet certain criteria (such as inclusion in a particular stock market index),95 and (iii) once the
voting advice is delivered to the proxy voting advice business’s clients, which typically occurs
very shortly before a significant percentage of votes are cast and the meeting held, it is often not
possible for the registrant to inform investors in a timely and effective way of its contrary views or
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See, e.g., Letter from Maria Ghazal, Senior Vice President and Counsel, Business Roundtable (Nov. 9, 2018)
(“Business Roundtable Letter 1”), at 11 (discussing examples of errors in voting advice and registrants’ interactions
with proxy advisory firms to address perceived errors); Letter from Neil Hansen, Vice President, Investor Relations
and Corporate Secretary, Exxon Mobil Corporation (June 26, 2019) (“Exxon Letter”), at 4–5 (addressing perceived
methodological limitations of proxy advisory firms’ evaluation of executive compensation structures); Richard
Levick, ‘Vinny’ and the Proxy Advisors: A Five Trillion Dollar Debate, FORBES.COM (Dec. 17, 2018),
https://www.forbes.com/sites/richardlevick/2018/12/17/vinny-and-the-proxy-advisors-a-five-trillion-dollardebate/#73164b9f2f4b; Placenti, supra note 40, at 10–11. But see, e.g., Letter from Kenneth A. Bertsch, Executive
Director, Council of Institutional Investors (Oct. 24, 2019)(asserting the lack of evidence of pervasive inaccuracies in
proxy voting advice); OPERS Letter, supra note 8, at 3 (discussing the effectiveness of OPERS’ internal controls to
identify and mitigate errors in proxy reports and indicating its satisfaction with the quality of the advice it receives
from its proxy advisory firm); CII Letter, supra note 13, at 15 (noting a lack of compelling evidence indicating that
more regulation of proxy advisory firms is necessary or in the best interests of investors, companies, or the capital
markets generally).
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See ISS Letter, supra note 9, at 10.
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errors it has identified in the voting advice.96 Although communication between proxy voting
advice businesses and registrants may have improved over time,97 recent feedback and studies
suggest that many registrants remain concerned about the limited ability of registrants to provide
input that might address errors, incompleteness, or methodological weaknesses in proxy voting
advice.98
In response, proxy voting advice businesses have pointed to internal policies and
procedures aimed at ensuring the integrity of their research99 and the steps they have taken to
enable feedback from registrants before their voting advice is issued. ISS and Glass Lewis, for
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See, e.g., Business Roundtable Letter 1, supra note 94, at 16 (discussing survey results and testimonials supporting
the contention that a spike in shareholder voting follows adverse voting recommendations during the period
immediately after the release of proxy voting advice); Soc. for Corp. Gov. Letter, supra note 24, at 5 (“The inability to
review draft reports from proxy advisory firms as a matter of right means that companies who want factual errors or
omissions corrected are often unable to get a response from proxy advisory firms until it is too late, i.e., until after
votes have been cast on the basis of a recommendation that relied – at least in part – on inaccurate or incomplete
information.”); Business Roundtable Letter 2, supra note 40, at 9 (“This high incidence of voting immediately on the
heels of the publication of proxy advisory reports suggests, at best, that investors spend little time evaluating proxy
advisory firms’ guidance and determining whether it is in the best interests of their clients and, at worst, that they
simply outsource the vote to the proxy advisor.”); see also 2018 Roundtable Transcript, supra note 40, at 226–40.
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See 2016 GAO Report, supra note 9, at 23.
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See, e.g., Business Roundtable Letter 1, supra note 94, at 11; Placenti, supra note 40, at 7 (discussing the results
from a survey of one hundred public companies about the quality of information in proxy voting advice and its impact
on shareholder voting); 2015 Proxy Season Survey, NASDAQ & U.S. CHAMBER OF COMMERCE 2 (as of Sept. 24,
2019), http://www.centerforcapitalmarkets.com/wp-content/uploads/2013/08/2015-Proxy-Season-SurveySummary.pdf (summarizing the results of a survey of public companies’ concerns about the accuracy of information
in the proxy voting advice pertaining to their companies, as well as complaints about the efficacy of engaging with
proxy advisory firms to impact the voting advice).
99

For example, ISS has stated that it offers all registrants a free copy of its published analysis for their shareholder
meetings upon request, which ISS believes affords the registrants the opportunity to bring any factual errors to ISS’
attention. See ISS Letter, supra note 9, at 9. When it does become aware of material factual errors, ISS notes that it
promptly issues a “Proxy Alert” to inform clients of any corrections and, if necessary, any resulting changes in ISS’
vote recommendations. Id. at 11. Glass Lewis has similar policies to address factual errors and omissions. See Glass
Lewis Letter, supra note 16, at 6. ISS has also noted that, as a registered investment adviser, it has a fiduciary duty of
care to make a reasonable investigation to determine that it is not basing vote recommendations on materially
inaccurate or incomplete information. See ISS Letter, supra note 9, at 2. We note, however, that not all proxy voting
advice businesses are registered as investment advisers. It is also important to note that there is often disagreement
between proxy voting advice businesses and registrants over whether information in proxy voting advice should be
classified as an “error.” See id. at 10.
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example, both have systems in place to share certain information with registrants.100 In the United
States, ISS offers the constituent companies of the Standard and Poor’s 500 Index the opportunity
to review a draft of ISS’ voting advice before it is delivered to clients.101 Glass Lewis has a
program that allows registrants who participate to receive a data-only version of its voting advice
before publication to clients.102 In addition, Glass Lewis implemented a pilot program for the
2019 proxy season, known as its Report Feedback Statement (“RFS”) service, which offers U.S.
public companies and shareholder proponents the opportunity to express differences of opinion
they may have with Glass Lewis’ research.103 Participants in this pilot program were able to
submit feedback about the analysis of their proposals, and have comments delivered directly to
Glass Lewis’s investor clients along with Glass Lewis’ response to the RFS.104
Although some proxy voting advice businesses provide opportunities for review and
feedback, these existing practices may be inadequate to address registrants’ and others’ concerns
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See ISS Letter, supra note 9, at 2; Glass Lewis Letter, supra note 16, at 6–7; see also 2016 GAO Report, supra
note 9, at 28 (summarizing the issuer-review programs of ISS and Glass Lewis).
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See ISS Letter, supra note 9, at 10. ISS states that drafts of its proxy advice are always provided on a “best efforts”
basis and it does not guarantee that an issuer in the S&P 500 will have an opportunity to review a draft analysis. See
ISS Draft Review Process for U.S. Issuers, ISS, https://www.issgovernance.com/iss-draft-review-process-u-s-issuers/
(last visited Sept. 20, 2019). Participating companies need to register with ISS in advance to receive a draft, and
drafts are provided only for the reports for annual shareholder meetings, not special meetings, nor for any meeting
where the agenda includes a merger or acquisition proposal, proxy fight, or any item that ISS, in its sole discretion,
considers to be of a contentious nature, such as a “vote-no” campaign. Id.

102
Glass Lewis refers to this as its Issuer Data Report (IDR) service. See Issuer Data Report, GLASS LEWIS,
https://www.glasslewis.com/issuer-data-report/ (last visited Oct. 25, 2019); 2018 Roundtable Transcript, supra note
40, at 230.
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See Katherine Rabin, CEO of Glass, Lewis, & Co., Glass Lewis’ Report Feedback Service: Direct, Unfiltered
Commentary from Issuers and Shareholder Proponents, HARVARD LAW SCHOOL FORUM ON CORPORATE
GOVERNANCE AND FINANCIAL REGULATION, https://corpgov.law.harvard.edu/2019/03/31/glass-lewis-report-feedbackservice-direct-unfiltered-commentary-from-issuers-and-shareholder-proponents/; Report Feedback Statement –
Frequently Asked Questions, GLASS LEWIS (May 2019), available at https://www.glasslewis.com/report-feedbackstatement-service/.
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Registrants generally must pay the proxy voting advice business to obtain access to the information that they can
then review. This is true as well for the RFS service. Rabin, supra note 103 (“In order to facilitate processing and
distribution, there is a distribution fee associated with participation in the RFS service, and subscribers must also
purchase a copy of the relevant Proxy Paper on which they wish to provide feedback.”).
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and ensure that those who make proxy voting decisions receive information that is accurate and
complete in all material respects. For example, some proxy voting advice businesses do not
provide registrants with an opportunity to review their reports containing voting advice in advance
of distribution to their clients. Even those proxy voting advice businesses that provide such
review opportunities do not provide all registrants with an advance copy of their reports
containing their voting advice.105 For example, it is our understanding that proxy voting advice
businesses do not typically extend this opportunity to registrants with smaller market
capitalization or to registrants holding special meetings. Those registrants that do have an
opportunity to review the draft reports are often given a short period of time, sometimes with little
advance notice, to provide their feedback to the proxy voting advice business and are not given an
opportunity to see the final report sent to clients to determine the business’s response, if any, to
their feedback. Finally, because a substantial percentage of proxy votes are typically cast within a
few days or less of the proxy voting advice business’s release of its proxy voting advice106 and
registrants often become aware of the recommendations in the proxy voting advice only after the
advice has already been distributed, it can be difficult for the clients of proxy voting advice
businesses to obtain registrants’ factual, methodological, or other objections to the voting advice
before submitting their votes.107 Although we recognize that some proxy voting advice businesses
have policies in which they would issue alerts informing their clients of errors in their voting
105

See 2018 Roundtable Transcript, supra note 40, at 230.
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See Business Roundtable Letter 2, supra note 40, at 9.
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See 2018 Roundtable Transcript, supra note 40, at 227–28 (“So once the report is issued, it is an uphill battle . . .
filing SEC solicitation materials or doing other things to try to correct the record are very difficult.”); Placenti, supra
note 40, at 3 (“[C]ompanies do not have the opportunity to adequately respond to the recommendation, even if it is
factually incorrect.”). Registrants may file supplemental proxy materials to counter negative proxy voting
recommendations and to alert investors to any factual or analytical errors they have identified in a proxy advisor’s
advice or disagreements with regard to methodology or analysis, but the efficacy of this is uncertain. Id. Although
shareholders have the ability to change their vote at any time prior to the shareholder meeting, to our knowledge this
seldom occurs. There may be a number of explanations for this, including the degree of inconvenience to a
shareholder entailed in changing his or her vote.
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advice or updated information released by the registrant, such policies result in the proxy voting
advice businesses, not the client, determining whether the errors or information are material to a
voting decision and sharing such information only after their advice has already been published.108
As a result, some have advocated for the establishment of mandatory review periods that would
allow registrants a meaningful opportunity to review and provide their feedback on proxy voting
advice before the businesses provide the advice to clients and before the clients make their voting
decisions.109
We believe there would be value in establishing a mechanism that would foster enhanced
engagement between proxy voting advice businesses and registrants and, as discussed below,
certain other soliciting persons (such as dissident shareholders engaged in a proxy contest), so that
investors or those who vote on their behalf would have the benefit of the input and views of
registrants and certain other soliciting persons as they consider and potentially act on proxy voting
advice. Such a mechanism has the potential to improve the accuracy, transparency, and
completeness of the information available to those making voting determinations. Indeed, we
believe such benefits could be realized even where the proxy voting advice business’s voting
recommendation is not adverse to the registrant’s or certain other soliciting person’s
recommendation and no errors exist in the analysis underlying the advice. The registrant and
certain other soliciting person may have disagreements that extend beyond the accuracy of the data
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See, e.g., ISS FAQs Regarding Recent Guidance from the U.S. Securities and Exchange Commission Regarding
Proxy Voting Responsibilities of Investment Advisers (Oct. 17, 2019) (“ISS FAQs”), available at
https://www.issgovernance.com/file/faq/ISS_Guidance_FAQ_Document.pdf.
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See, e.g., Business Roundtable Letter 1, supra note 94, at 11; Center on Exec. Comp. Letter, supra note 24, at 3;
Letter from Gary A. LaBranche, President and CEO, National Investor Relations Institute (Nov. 13, 2018) (“NIRI
Letter”), at 4; Soc. for Corp. Gov. Letter, supra note 24, at 5; Wachtell Letter, supra note 24, at 7 (recommending that
proxy advisory firms should give registrants the opportunity to review proxy voting advice before it is disseminated to
clients); see also, ICI Letter, supra note 8, at 13 (noting its amenability to exploring ways in which registrants’
objections to proxy voting advice could be communicated to investors in a more timely way and convenient way,
including “pushing” company views to clients of proxy advisory firms).
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used, such as differing views about the proxy advisor’s methodological approach or other
differences of opinion that they believe are relevant to the voting advice. In these circumstances,
providing the clients of proxy voting advice businesses with convenient access to the views of the
registrant and certain other soliciting persons at the same time they receive the proxy voting
advice could improve the overall mix of information available when the clients make their voting
decisions.110
Accordingly, we are proposing measures intended to (i) facilitate improved dialogue
among proxy voting advice businesses and registrants and certain other soliciting persons
(including certain dissident shareholders) before the advice is disseminated to clients of the proxy
voting advice business and (ii) provide a means for registrants and certain other soliciting persons
to communicate their views about the advice before the proxy voting advice businesses’ clients
cast their votes. We believe that establishing a process that allows registrants and other soliciting
persons a meaningful opportunity to review proxy voting advice in advance of its publication and
provide their corrections or responses would reduce the likelihood of errors, provide more
complete information for assessing proxy voting advice businesses’ recommendations, and
ultimately improve the reliability of the voting advice utilized by investment advisers and others
who make voting determinations, to the ultimate benefit of investors.
b. Review of Proxy Voting Advice by Registrants and Other Soliciting
Persons
The proposed amendments to Rule 14a-2(b) would require one standardized opportunity
for timely review and feedback by registrants of proxy voting advice before a proxy voting advice
business disseminates its voting advice to clients, regardless of whether the advice on the matter is
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See Communications Among Shareholders Adopting Release, supra note 3, at 48280 (“Shareholders will be better
protected by having access to as many sources of opinions relating to voting matters as possible . . . .”).
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adverse to the registrant’s own recommendation.111 The proposal would provide the same
opportunity to review and provide feedback on the proxy voting advice to persons who are
conducting non-exempt solicitations through the use of a proxy statement and proxy card pursuant
to Regulation 14A, such as a person soliciting proxies in support of its director nominees in a
contested election or its own proposal that is unrelated to director elections (e.g., a solicitation by a
dissident shareholder against a proposed business combination transaction). As noted above, a
registrant or certain other soliciting person may have disagreements with the proxy voting advice,
whether factual, methodological or otherwise, which if available to investors would help inform
their voting decisions, even in instances where the registrant or certain other soliciting person’s
voting recommendation on the matter is the same as that of the proxy voting advice business.112
New proposed Rule 14a-2(b)(9)(ii) would require, as one of the conditions to the
exemptions in Rules 14a-2(b)(1) and 14a-2(b)(3), that, subject to certain conditions, the proxy
voting advice business provide registrants and certain other soliciting persons covered by its proxy
voting advice a limited amount of time to review and provide feedback on the advice before it is
disseminated to the business’s clients, with the length of time provided depending on how far in
advance of the shareholder meeting the registrant or other soliciting person has filed its definitive
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See proposed Rule 14a-2(b)(9)(ii).
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Under our proposal, registrants and certain other soliciting persons would have the opportunity to review and
provide feedback on the proxy voting advice, regardless of whether that advice is adverse to the voting
recommendation of the registrant or certain other soliciting person. For ease of administration, we do not think that
our proposed requirement should put the burden on the proxy voting advice business, registrant, or certain other
soliciting person to determine whether proxy voting advice is “adverse” to another person’s voting recommendation.
For example, in a contested director election, it is common for a proxy voting advice business to recommend the
election of some nominees of the registrant’s slate of candidates as well as the election of some nominees of the
dissident shareholders’ slate. Making a determination whether such advice would be adverse to the registrant or the
dissident shareholder could be difficult and highly subjective. It is also common for a proxy voting advice business to
present in a single, integrated written report its voting recommendations on all matters to be voted at the registrant’s
meeting, with its recommendations on some matters aligned with the registrant’s recommendations but
recommendations on other matters contrary to those of the registrant. Requiring the proxy voting advice business to
separate its written report so that only adverse recommendations would be presented for review could require
additional time, burden, and cost for the proxy voting advice business.
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proxy statement. Given the challenges typically faced by proxy voting advice businesses to
prepare and deliver their proxy voting advice to clients within very narrow timeframes,113 the
proposed rule is intended to provide an incentive for registrants and others to file their definitive
proxy statements as far in advance of the meeting date as practicable,114 thereby allowing more
time for proxy voting advice businesses and their clients to formulate and consider voting
recommendations.115 As proposed, if the registrant (or certain other soliciting person) files its
definitive proxy statement less than 45 but at least 25 calendar days before the date of its
shareholder meeting, the proxy voting advice business would be required to provide the registrant
(or certain other soliciting person) no fewer than three business days to review the proxy voting
advice and provide feedback as a condition of the exemptions.116 However, if the registrant (or
certain other soliciting person) files its definitive proxy statement 45 calendar days or more before
its shareholder meeting, the proxy voting advice business would be required to provide the
registrant (or certain other soliciting person) at least five business days to review the proxy voting
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See, e.g., Letter from Donna F. Anderson, Head of Corporate Governance & Eric Veiel, Co-Head of Global
Equity, T. Rowe Price (Dec. 13, 2018), at 3 (discussing the “compressed” proxy voting process); IAA
Letter, supra note 17, at 5 (noting the “extremely tight timeline for the entire proxy voting process”).
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Registrants customarily file their definitive proxy materials 35–40 days before a shareholder meeting. The Proxy
Materials, BROADRIDGE FINANCIAL SOLUTIONS, INC., https://www.shareholdereducation.com/SHEproxy_materials.html. See also 2019 Proxy Statements, ERNEST & YOUNG LLP, available at
https://www.ey.com/publication/vwluassetsdld/2019proxystatements_05133-181us_6december2018v2/$file/2019proxystatements_05133-181us_6december2018-v2.pdf?OpenElement (noting that registrants generally
mail proxy statements 30 to 50 days before the annual meeting). Furthermore, registrants using the “notice and
access” method of delivery for proxy materials must make their proxy materials publicly available and send the Notice
of Internet Availability of the Proxy Materials at least 40 calendar days prior to the shareholder meeting date. See
Exchange Act Rule 14a-16.
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See, e.g., ICI Letter, supra note 8, at 13 (“Timeliness also is a crucial consideration. In the current compressed
proxy voting schedule, any response that a company wishes to make to a proxy advisory firm’s recommendation . . .
must occur promptly, so that investors can consider it prior to casting their votes.”).
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Proposed Rule 14a-2(b)(9)(ii)(A)(2). We note that the proxy voting advice required to be provided may include
multiple reports, if applicable, that the proxy voting advice business produces for its clients. For example, some proxy
voting advice businesses may provide a so-called “benchmark report,” as well as separate “specialty reports” to a
client. See Exxon Letter, supra note 94, at p. 7.
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advice and provide feedback.117 To the extent that registrants customarily file their definitive
proxy materials 35–40 days in advance of a shareholder meeting,118 we expect that this fivebusiness day period would be available to many issuers only if they file earlier than they typically
do today. In the event a registrant (or certain other soliciting person) files its definitive proxy
statement less than 25 calendar days before the meeting, the proxy voting advice business would
have no obligation under the proposed amendment to provide the proxy voting advice to the
registrant (or certain other soliciting person) as a condition of the exemption. As proxy voting
advice businesses perform much of the work related to their voting advice only after the filing of
the definitive proxy statements describing the matters presented for a proxy vote,119 we do not
believe there would be sufficient time for a meaningful assessment of the advice or opportunity to
make revisions in response to any feedback provided when the definitive proxy statements are
filed so close to the date of the shareholder meeting.120 By requiring that registrants and other
soliciting persons file their definitive proxy statements at least 25 calendar days in advance of the
shareholder meeting in order to avail themselves of the review and feedback process, we believe
that the proposed amendments would afford proxy voting advice businesses a reasonable amount
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Proposed Rule 14a-2(b)(9)(A)(1). Where the registrant is soliciting written consents or authorizations from
shareholders for an action in lieu of a meeting, the proxy voting advice business must allow no fewer than three
business days for the review and feedback period if the registrant files its definitive soliciting materials less than 45
but at least 25 calendar days before the action is effective. Similarly, if the registrant files its definitive soliciting
materials for written consents or authorizations for a proposed action at least 45 calendar days before the expected
effective date of the action, it must be given at least five business days to review and provide feedback on the proxy
voting advice.
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See supra note 114.
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See ISS Letter, supra note 9, at 10 (describing the availability of the registrant’s proxy statement as the “hard start”
of the firm’s process for formulating the proxy voting advice that will be delivered to clients.).
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Based on the staff’s experience, it is relatively uncommon for registrants or other soliciting persons to file their
definitive proxy statement so close to the date of shareholder meeting. For example, registrants and soliciting persons
typically are motivated to file the definitive proxy statements as soon as possible in order to maximize the period of
time they have to solicit and obtain the votes needed for approval of their proposals.
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of time to engage with registrants and other soliciting persons without jeopardizing their ability to
provide timely voting advice to their clients.
In addition to the review and feedback period, in order to rely on the exemptions in Rules
14a-2(b)(1) or (b)(3), a proxy voting advice business would be required to provide registrants and
certain other soliciting persons with a final notice of voting advice. This notice, which must
contain a copy of the proxy voting advice that the proxy voting advice business will deliver to its
clients, including any revisions to such advice made as a result of the review and feedback period ,
must be provided by the proxy voting advice business no later than two business days prior to
delivery of the proxy voting advice to its clients.121 This would provide registrants and certain
other soliciting persons the opportunity to determine the extent to which the proxy voting advice
has changed, including whether the proxy voting advice business made any revisions as a result of
feedback from the registrant. We note, however, that registrants and certain other soliciting
persons would be entitled to this two-business day final notice period whether or not they provided
comments on the version of proxy voting advice they received in connection with the review and
feedback period.122 This final notice would allow the registrant and/or soliciting person to
determine whether or not to provide a statement in response to the advice and request that a
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Proposed Rule 14a-2(b)(9)(ii)(B). Both paragraphs (A)(1) and (A)(2) of proposed Rule 14a-2(b)(9)(ii) specify that
the proxy voting advice business is required to provide the version of its proxy voting advice that it “intends to deliver
to its clients,” which allows for the possibility that the proxy voting advice business may subsequently revise such
advice. However, proposed Rule 14a-2(b)(9)(ii)(B) refers to the proxy voting advice that the proxy voting advice
business “will deliver to its clients,” which effectively requires that the version of voting advice included in the final
notice of voting advice will be the actual voting advice that will be disseminated to clients, including any revisions
made that were not incorporated into the advice as a result of the review and feedback period under Rules 14a2(b)(9)(ii)(A)(1) or (A)(2), as applicable.

122

Providing this final notice of voting advice, whether or not the registrant or certain other soliciting person chooses
to provide comments to the proxy voting advice business during the review and feedback period, would, we believe,
eliminate the possibility that such parties might provide frivolous comments to the proxy voting advice business
during the review and feedback period merely to preserve their right to receive the final notice of voting advice.

48

hyperlink to its response be included in the voting advice delivered to clients of the proxy voting
advice business.123
Once the two-day final notice period has expired, proposed Rule 14a-2(b)(9)(ii) would not
impose any obligation on the proxy voting advice business to provide registrants or certain other
soliciting persons with any additional opportunities to review its proxy voting advice with respect
to the same shareholder meeting in order to rely on the exemptions in Rules 14a-2(b)(1) and 14a2(b)(3).124
To provide a means for proxy voting advice businesses to maintain control over the
dissemination of their proxy voting advice and minimize the risk of unintentional or unauthorized
release, our proposed amendment would allow a proxy voting advice business to require that
registrants and certain other soliciting persons, as applicable, agree to keep the information
confidential, and refrain from commenting publicly on the information, as a condition of receiving
the proxy voting advice.125 The terms of such agreement would apply until the proxy voting
advice business disseminates its proxy voting advice to one or more clients and could be no more
restrictive than similar types of confidentiality agreements the proxy voting advice business uses
with its clients.126
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See, e.g., Center on Exec. Comp. Letter, supra note 24 (recommending that registrants be allowed two
opportunities to review proxy voting advice before it is issued—the first time to review the “draft” proxy report
and the second time to review the “final” proxy report).
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See Note 1 to paragraph (ii) of proposed Rule 14a-2(b)(9).

125

See Note 2 to paragraph (ii) of proposed Rule 14a-2(b)(9).
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We note by way of analogy that express agreements to maintain material non-public information in confidence are
sufficient to exempt communication of such information from triggering the public disclosure requirements of
Regulation FD [17 CFR 243.100 to 103] (“Regulation FD”). See 17 CFR 243.100(b)(2)(ii).
We also recognize that certain proxy voting advice businesses currently have policies that expressly prohibit the
businesses from considering or using any material non-public information provided by registrants during their
engagement with the businesses. These policies also call for the registrants to promptly disclose to the public any
non-public information shared with the businesses or any commitments with respect to future actions or behavior
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Proxy voting advice businesses would not be required to extend the review and feedback
period or final notice of voting advice to persons conducting solicitations that are exempt pursuant
to Rule 14a-2127 or to proponents who submit shareholder proposals pursuant to Exchange Act
Rule 14a-8 and whose proposal will be voted upon at the registrant’s upcoming meeting. We are
mindful of the potential disruptions and costs that the proposed review and feedback period and
final notice of voting advice requirements could have on the current practices of proxy voting
advice businesses and their clients. Therefore, we are proposing to require proxy voting advice
businesses to extend the review and feedback and final notice opportunities to parties other than
the registrant only in those instances in which the registrant’s solicitation is contested by soliciting
persons who intend to deliver their own proxy statements and proxy cards to shareholders.128 We
believe that the proxy voting advice businesses’ voting advice in these types of contested
situations likely will be based on the soliciting persons’ proxy statements, other mandated
disclosure documents, and public statements containing substantive information.129 By contrast,
neither shareholder proponents nor persons conducting exempt solicitations are required to file
substantive disclosure documents with the Commission or to make public statements containing

during the engagement process. See FAQs: Engagement on Proxy Research, ISS,
https://www.issgovernance.com/contact/faqs-engagement-on-proxy-research/ (last visited Sept. 23, 2019).
127

See 17 CFR 240.14a-2. For example, under our proposal, the review requirement would not apply to solicitations
in which:



a person is soliciting that shareholders cast “withhold” or “against” votes with respect to one or more of the
registrant’s director nominees, without seeking proxy authority, which is generally a soliciting activity
exempt under Rule 14a-2(b)(1); or
a person is not acting on behalf of the registrant and the aggregate number of persons solicited is not more
than ten, which are exempt under Rule 14a-2(b)(2).

128

Our proposed approach is similar to existing review and comment practices used by certain proxy voting advice
businesses, which also differentiate such practices based on whether a matter to be considered at the meeting is
contested or not. See ISS, supra note 126 (“Notably, during the annual meeting season, in-person meetings are
typically limited to contentious issues, including contested mergers, proxy contests, or other special situations . . . .”).

129

See supra note 126 (“ISS research and recommendations are based exclusively on public information . . . .”).
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substantive information that proxy voting advice businesses likely will include in their analyses.
Accordingly, we believe it is appropriate to limit the proposed review and feedback period and
final notice requirements to those solicitations where the soliciting persons are providing
mandated disclosures or other substantive information that are likely to be part of the proxy voting
advice businesses’ analyses. Providing such soliciting persons with the same opportunity to
review and provide feedback on proxy voting advice that is afforded to registrants would ensure
equality of treatment among contesting parties and should enable investment advisers and other
clients of proxy voting advice businesses to receive more accurate and complete information at the
time they are casting votes.
It is important to note that while our rule proposal would require, as a condition of the
exemptions in Rules 14a-2(b)(1) and 14a-2(b)(3), that proxy voting advice businesses provide an
opportunity for registrants and other parties engaged in non-exempt solicitations to review proxy
voting advice and suggest revisions before the distribution of the advice, it does not require proxy
voting advice businesses to accept any such suggested revisions.130 It is equally important to
recognize, however, that proxy voting advice subject to the Rule 14a-2(b) exemptions is not
exempt from Rule 14a-9 liability, which prohibits materially misleading misstatements or
omissions in proxy solicitations.
A number of alternative approaches for a review and feedback mechanism have been
suggested by commenters,131 with a range of different review periods,132 as well as the ability of

130

As proposed, the rule would leave the content of proxy voting advice entirely within the proxy voting advice
business’s discretion, the only exception being the inclusion of the registrant’s or other soliciting person’s hyperlink
(or other analogous electronic medium, as discussed infra in Section II.B.2.c.). We believe leaving the content to the
proxy voting advice businesses’ discretion may allay concerns that a registrant’s or certain other soliciting person’s
review of proxy voting advice could interfere with the business’s objectivity and independence. See, e.g., ISS Letter,
supra note 9, at 11; Glass Lewis Letter, supra note 16, at 8.
131

See supra note 109.
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registrants to include full written statements in the body of the proxy voting advice business’s
written reports containing its advice.133 Others have expressed concerns about increased costs and
timing pressures, emphasizing the need to consider the impact of any additional regulation on the
ability of proxy voting advice businesses to deliver timely, cost-effective advice to their clients.134
We believe the amendments we have proposed would give registrants and certain other soliciting
persons sufficient time to assess the voting advice without being overly intrusive to proxy voting
advice businesses and their clients. In formulating the proposed review and feedback period and
notice of voting advice requirements, we have sought to improve the quality of information
available to investors while balancing, on the one hand, the need for registrants and certain
soliciting persons to conduct a meaningful assessment of the advice and communicate any
concerns or errors regarding the advice with, on the other hand, the concerns about imposing an
undue delay or otherwise jeopardizing the ability of proxy voting advice businesses to meet their
contractual commitments to clients and their clients’ ability to make timely and informed voting
decisions.135 However, we are soliciting comment on whether the proposed review and feedback
period and notice requirements are appropriate and invite comments on how this proposed process
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See, e.g., Center on Exec. Comp. Letter, supra note 24, at 3 (recommending “a review period of at least five
business days”); NIRI Letter, supra note 109, at 4 (recommending review “at least five business days before
issuance”).
133

See, e.g., Soc. for Corp. Gov. Letter, supra note 24, at 2; Wachtell Letter, supra note 24, at 8.

134

See, e.g., 2018 Roundtable Transcript, supra note 40, at 233, 251–52; see also CII Letter, supra note 13, at 15–16
(“More regulation of proxy research firms could increase costs for pension plans and other institutional investors, with
no clear benefits. . . . [E]xcessive regulation of proxy research firms could impair the ability of institutional investors
to promote good corporate governance and accountability at the companies in which they own stock.”)

135

See ISS Letter, supra note 9, at 10 (cautioning that the imposition of additional burdens and requirements might be
untenable given the firm’s existing time constraints) (“In many cases, ISS has a contractual obligation to deliver proxy
reports and vote recommendations to clients ten days to two weeks in advance of the meeting. . . . Given the limited
time between the hard start of receiving the proxy statement and the hard stop of delivering the report to clients
sufficiently in advance of the meeting, along with the concentration of a large percentage of meetings during so called
‘proxy season,’ there simply is not time to afford all of the approximately 39,000 issuers ISS covers globally the
opportunity to review draft reports.”); see also CII Letter, supra note 13, at 14–15.
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could be revised to improve the information available to investors and better serve the needs of the
various parties involved in the proxy process.
c. Response to Proxy Voting Advice by Registrants and Other Soliciting
Persons
In addition to the proposed review and feedback period and final notice requirements,
registrants and certain soliciting persons would also have the option under the proposed
amendments to request that proxy voting advice businesses include in their proxy voting advice
(and on any electronic medium used to distribute the advice) a hyperlink or other analogous
electronic medium directing the recipient of the advice to a written statement prepared by the
registrant that sets forth its views on the advice. Although registrants are able, under the existing
proxy rules, to file supplemental proxy materials to respond to negative proxy voting
recommendations and to alert investors to any disagreements they have identified with a proxy
voting advice business’s voting advice, the efficacy of these responses may be limited, particularly
given the high incidence of voting that takes place very shortly after a proxy voting advice
business’s voting advice is released to clients and before such supplemental proxy materials can be
filed.136 The proposed amendments would provide a more efficient and timely means of ensuring
that a proxy voting advice business’s clients, including investment advisers, are able to consider
registrants’ views at the same time they are considering the proxy voting advice and before
making their voting determinations, thus improving the overall mix of information available to
them at that time.137
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See supra note 96 and accompanying text.

137

See Question 2 of Commission Guidance on Proxy Voting Responsibilities, supra note 9, at 12 (discussing steps an
investment adviser could use to evaluate its compliance). We expect that the proposed amendments to permit a
registrant to review and provide its response to proxy voting advice would aid an investment adviser that has
determined to take such steps. For example, we expect that the proposed requirement for inclusion of a hyperlink or
other analogous electronic medium directing the recipient of the proxy voting advice to a written statement prepared
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Under proposed Rule 14a-2(b)(9)(iii), as a condition to the exemptions found in Rules 14a2(b)(1) and 14a-2(b)(3), a proxy voting advice business must, upon request, include in its proxy
voting advice and in any electronic medium used to deliver the advice a hyperlink (or other
analogous electronic medium) that leads to the registrant’s statement about the proxy advisor’s
voting advice. To improve the overall mix of information available to the clients of proxy voting
advice businesses, such a hyperlink (or other analogous electronic medium) would need to be
included upon request regardless of whether the advice is adverse to the registrant’s
recommendation to its shareholders.138 Although we considered proposing a requirement that
proxy voting advice businesses include a full written statement from the registrant in the proxy
voting advice delivered to clients, we believe that requiring the inclusion of a hyperlink or other
analogous electronic medium is a more efficient and straightforward approach that enables
sufficient access to the registrant’s statement without unduly restricting the proxy voting advice
businesses’ flexibility to design and prepare their proxy voting advice in the manner that they and
their clients prefer. A hyperlink or other analogous electronic medium would likewise allow
registrants flexibility to present their views in the manner they deem most appropriate or
effective.139 It is important to note, however, that the registrant’s statement would constitute a
“solicitation” as defined in Rule 14a-1(l) and be subject to the anti-fraud prohibitions of Rule 14a9,140 as well as the filing requirements of Exchange Act Rule 14a-12,141 which would necessitate

by the registrant that sets forth the registrant’s views on the advice could assist a proxy voting advice business’s
clients by alerting them to matters where, due to the differing views expressed by the registrant, the clients’
assessment of any “pre-populated” votes made by the proxy voting advice business may be warranted before such
votes are submitted.
138

See supra note 112.

139

In cases where the proxy voting advice is electronically accessible, the proposed rule contemplates that the client
would be able to click on a hyperlink, for example, and be directed to the registrant’s statement. Alternatively, the
client could type in the relevant URL (web address) using a web browser on the internet.

140

In general, the inclusion of the hyperlink (or analogous electronic medium) required under proposed Rule 14a2(b)(9)(iii) would not, by itself, make the proxy voting advice business liable for the content of the statements made
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that it be filed as supplemental proxy materials no later than the date that the proxy voting advice,
and thereby the registrant’s statement, is first published, sent, or given to shareholders.142 To
prevent undue delays in the distribution of the proxy voting advice to clients, registrants would be
required to provide the hyperlink (or other analogous electronic medium) to the proxy voting
advice business no later than the expiration of the two-day final notice period that would be
required under proposed Rule 14a-2(b)(9)(ii)(B) as a condition of the exemptions in Rules 14a2(b)(1) and 14a-2(b)(3).
As with the proposed review and feedback period and final notice requirements, our
proposal to require inclusion of a hyperlink (or other analogous electronic medium) would provide
other persons who are conducting non-exempt solicitations through the use of a proxy statement
and proxy card pursuant to Regulation 14A with the same opportunity to include in the proxy
voting advice and in any electronic medium used to deliver the advice a hyperlink (or other
analogous electronic medium) that would lead to their response to the voting advice. We believe
it is appropriate to limit the proposed requirement to extend this opportunity to parties other than
the registrant to contested situations where shareholders and those acting on their behalf, including
investment advisers, are actively being solicited by opposing sides through delivery of each side’s
own proxy statements and proxy cards and must decide with whom they wish to vote.

by the registrant or certain other soliciting persons about the proxy voting advice. The Commission has previously
stated a person’s responsibility for hyperlinked information depends on whether the person has involved itself in the
preparation of the information or explicitly or implicitly endorsed or approved the information. See Use of Electronic
Media, Release No. 34-42728 (Apr. 28, 2000) [65 FR 25843 (May 4, 2000)]. We believe our view is consistent with
this framework as a proxy voting advice business would not likely be involved in the preparation of the hyperlinked
statement and would likely be including the hyperlink (or analogous electronic medium) to comply with proposed
Rule 14a-2(b)(9)(iii), and not to endorse or approve the content of the statement. We seek comment on the need for
rule amendments to codify this view.
141

17 CFR 240.14a-12.

142

Activation of the hyperlink (or other analogous electronic medium) so that the response is publicly available would
trigger the registrant’s obligation to publicly file its statement of response pursuant to Rule 14a-6 [17 CFR 240.14a-6].
Additional soliciting materials would be filed with the Commission on EDGAR under submission type DEFA 14A or
DFAN 14A.
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Accordingly, proxy voting advice businesses would not be obligated to provide the same
opportunity to persons conducting exempt solicitations. As with the proposed review and
feedback period and final notice requirements, we are cognizant of the costs and potential
logistical complications arising from the need to include a means for proxy voting advice
businesses’ clients to access a response to the proxy voting advice businesses’ recommendations.
Similarly, as discussed above, it is likely that the disclosures in these proxy statements and other
mandated disclosure documents filed by the opposing sides, as well other public substantive
statements that they make, would be considered by proxy voting advice businesses when
formulating their voting advice. Accordingly, in our view, clients of proxy voting advice
businesses have a greater need in non-exempt solicitations to be aware of disagreements over facts
or opinions presented in the voting advice provided by proxy voting advice businesses. As with
the registrant’s statement of response, any such statements by dissident shareholders and other
persons conducting non-exempt solicitations would constitute a “solicitation” as defined in Rule
14a-1(l), and would therefore be subject to the anti-fraud prohibitions of Rule 14a-9, and must be
filed with the Commission as additional soliciting materials pursuant to Rule 14a-12.
The timing of the review and feedback period and final notice of voting advice under
proposed Rule 14a-2(b)(9)(ii) generally would operate as follows:143

143

For purposes of illustration, the following chart assumes that the registrant or other soliciting party is soliciting
proxies for a meeting of shareholders. However, the description of timing would be identical if, in lieu of a
shareholder meeting, the registrant or other soliciting party were soliciting proxies for a proposed action to be effected
by shareholder vote, consent or authorization.
The information in this chart is intended only as an illustration and, as such, should be read together with the complete
text of this release.
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Action

Timing

Person conducts solicitation exempt under
§ 240.14a-2 or submits shareholder proposal
pursuant to Exchange Act Rule 14a-8

N/A. Proposed rules do not apply

Registrant and/or soliciting person conducts
non-exempt solicitation and files definitive
proxy statement for shareholder meeting

N/A. Proposed rules do not dictate when the
registrant and/or soliciting person files its
definitive proxy statement

Proxy voting advice business provides the
registrant and/or soliciting person with the
version of the voting advice† that the business
intends to deliver to its clients
[proposed Rule 14a-2(b)(9)(ii)]

Subject to the proxy voting advice business’s
discretion, so long as it provides its voting
advice to the registrant and/or soliciting person
and complies with the required review and
feedback and final notice periods in proposed
Rule 14a-2(b)(9)(ii) prior to the distribution of
such advice to the business’s clients

Review and feedback period:



Registrant and/or soliciting person has an
opportunity to review and provide feedback, if
any, on the proxy voting advice business’s
voting advice [proposed Rules 14a2(b)(9)(ii)(A)(1) and (A)(2)]

If definitive proxy statement is filed at
least 45 calendar days before the date of
the meeting, registrant and/or soliciting
person has at least five business days to
review and provide feedback; or



If definitive proxy statement is filed less
than 45 but at least 25 calendar days before
the date of the meeting, registrant and/or
soliciting person has at least three business
days to review and provide feedback; or



If definitive proxy statement is filed less
than 25 calendar days before the date of
the meeting, the proxy voting advice
business is not required to provide its
voting advice to registrant or soliciting
person

Proxy voting advice business may revise its
voting advice, as applicable

N/A. Subject to the proxy voting advice
business’s discretion

Final notice of voting advice:

No earlier than upon expiration of review and
feedback period.

Proxy voting advice business provides a copy
of its voting advice that it will deliver to its
clients to allow the registrant and/or soliciting
person to assess whether or not to provide a
statement with its response to the advice
[proposed Rules 14a-2(b)(9)(ii)(B) and 14a-

Registrant and/or soliciting person has at least
two business days to provide a hyperlink (or
other analogous electronic medium) with its
response, if any
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Action

Timing

Proxy voting advice business publishes its
proxy voting advice to clients, which includes
an active hyperlink* (or other analogous
electronic medium) with the registrant’s and/or
soliciting person’s response, if requested
[proposed Rule 14a-2(b)(9)(iii)]

Subject to the proxy voting advice business’s
discretion, but no earlier than upon expiration of
two-business day period allotted for the final
notice of voting advice

2(b)(9)(iii)]

*Registrant and/or soliciting person is
responsible for providing a web address (URL)
for the response and is expected to coordinate
with the proxy voting advice business as
necessary to ensure that the hyperlink (or other
analogous electronic medium) is functional
when included in the proxy voting advice
Registrant holds its shareholder meeting

N/A

† See supra note 121.

We designed proposed Rules 14a-2(b)(9)(ii) and (iii) so they would not overly prescribe
the manner in which proxy voting advice businessess and registrants (and certain other soliciting
persons) interact with each other, but instead allow the parties the flexibility to determine the most
effective and cost-efficient methods of compliance. Because our approach is meant to allow the
parties flexibility within this general framework, there may be a number of market solutions
capable of facilitating the parties’ compliance with this proposed review process. There may be
existing providers and/or services readily available to support the parties’ needs or, alternatively,
new services and providers may emerge to satisfy demand for effective market solutions. The
parties may coordinate directly with each other to manage the review process or they could elect to
enter into arrangements with third-party service providers who could coordinate the process on
their behalf. We recognize that there also may be various technological solutions available to the
parties that would facilitate their coordination. For example, we note that one commenter
suggested the use of a digital portal as a draft review mechanism, as well as for management and
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dissemination of the registrant’s statement in response to the proxy advisor’s voting advice.144
Because there may be a number of implementation details to resolve, effective
coordination between proxy voting advice businesses and registrants (and certain other soliciting
persons, as applicable) would be needed. For example, to ensure that the hyperlink to the
statement from the registrant (or certain other soliciting persons) is activated concurrently with the
release of the proxy voting advice and that the registrant (or certain other soliciting persons) is
able to timely file its statement of response as additional soliciting materials, it would be necessary
for the parties to coordinate the release date of the proxy voting advice containing the active
hyperlink.145
In light of the potentially significant adverse result for a proxy voting advice business if it
experiences an immaterial or unintentional failure to comply with the conditions of new Rule 14a2(b)(9),146 the proposed amendments provide that such failure will not result in the loss of the
exemptions in Rules 14a-2(b)(1) or 14a-2(b)(3) so long as (A) the proxy voting advice business
made a good faith and reasonable effort147 to comply and (B) to the extent that it is feasible to do
so, the proxy voting advice business uses reasonable efforts to substantially comply with the

144

See Letter from Barbara Novick, Vice Chairman, & Ray Cameron, Managing Director, Blackrock (“Blackrock
Letter”) (Nov. 16, 2018), at 3.

145

If the parties do not adequately coordinate the activation of the hyperlink with the release of the proxy voting
advice, there is a risk that the hyperlink could be functional prematurely, and therefore that the registrant’s or other
soliciting person’s statement of response would be publicly available before the registrant or other soliciting person
was able to comply with Rule 14a-12(b) and timely file the statement with the Commission as additional soliciting
material.

146

For example, without such an exception, a proxy voting advice business that failed to give a registrant the full
number of days for review of the proxy voting advice due to technical complications beyond its control, even if only a
few hours shy of the requirement, would be unable to rely on the exemptions in Rule 14a-2(b)(1) and (b)(3). Without
an applicable exemption on which to rely, the proxy voting advice business likely would be subject to the proxy filing
requirements found in Regulation 14A and its proxy voting advice required to be publicly filed.

147

Similar to analogous provisions in other Commission rules, the determination of whether there has been a good
faith and reasonable effort to comply with the proposed conditions would depend on the particular facts and
circumstances. See, e.g., 17 CFR 230.164 (providing relief for immaterial and unintentional failures to file or delays
in filing free writing prospectuses.)
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condition as soon as practicable after it becomes aware of its noncompliance.148 We believe this
provision would serve to mitigate the risk of any unintended adverse consequences for proxy
voting advice businesses as they seek to comply with the review and feedback and other
provisions that we are proposing as new conditions to Rules 14a-2(b)(1) and 14a-2(b)(3). Also,
failure to comply with the conditions of new Rule 14a-2(b)(9) does not create a new private right
of action for registrants against proxy voting advice businesses.

Request for Comment
24. How prevalent are factual errors or methodological weaknesses in proxy voting advice
businesses’ analyses? To what extent do those errors or weaknesses materially affect a proxy
voting advice business’s voting recommendations? To what extent are disputes between proxy
voting advice businesses and registrants about issues that are factual in nature versus
differences of opinion about methodology, assumptions, or analytical approaches?
25. As a condition to the exemptions in Rules 14a-2(b)(1) and 14a-2(b)(3), should registrants and
certain other soliciting persons be permitted an opportunity to review proxy voting advice and
provide feedback to the proxy voting advice businesses before the businesses provide the
advice to clients, as proposed? If yes, how much time should be given to review and provide
feedback on proxy voting advice? Are the timeframes set forth in proposed Rule 14a2(b)(9)(ii) appropriate? What would the impact of these proposed timeframes be on
registrants, proxy voting advice businesses, and their clients? Are there alternative timeframes
that would be more appropriate? Should we allow a proxy voting advice business to provide
its final notice of voting advice to the registrant at any time after the registrant has provided its
comments during the review and feedback period, regardless of whether the review and
feedback period has expired? Are there alternative conditions to the exemptions that the
148

See paragraph (iv) of proposed Rule 14a-2(b)(9).
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Commission should consider to address the concerns regarding inaccuracies and the ability for
investors to get information that is accurate and complete in all material respects?
26. Should the number of days for the review and feedback period be contingent on the date that
the registrant files its definitive proxy statement? For example, should there be a longer period
(e.g., five business days instead of three) if the registrant files its definitive proxy statement
some minimum number of days before the shareholder meeting at which proxies will be voted,
as proposed? Would registrants and other soliciting persons be likely to take advantage of the
additional time by filing their definitive proxy statements early enough to qualify for this
treatment?
27. What impact would the proposed review and feedback period and final notice of voting advice
have on the ability of proxy voting advice businesses to complete the formulation of their
voting advice and deliver such advice to their clients in a timely manner? Are there additional
timing considerations or logistical challenges that we should take into account?
28. Should there generally be a review and feedback period and a final notice of voting advice, as
proposed? Should we allow registrants (and certain other soliciting persons) more or fewer
opportunities to review the voting advice than proposed? Should a proxy voting advice
business be required to provide the final notice of voting advice only if the registrant (or
certain other soliciting person) provides comments to the proxy voting advice business during
the review and feedback period and the proxy voting advice business’s revisions are pertinent
to such comments? Should the period allotted for the final notice of voting advice be two
business days, as proposed? Should it be longer or shorter?
29. Are there specific ways in which, if we allow the opportunity for registrants and certain other
soliciting persons to review and provide feedback on the proxy voting advice, questions may
arise about possible influencing of the proxy voting advice by the reviewing parties? How, if
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at all, could the independence of the advice be called into question if other parties reviewed
and commented on it?149 How could we address such concerns? For example, would
disclosure of the specific comments raised by the reviewing party and the proxy voting advice
businesses’ responses to this feedback help alleviate concerns about the independence of the
advice?
30. What effect will the proposals, if adopted, have on proxy voting advice businesses’ ability to
provide timely voting advice to their clients? What are the anticipated compliance burdens
and corresponding costs that proxy voting advice businesses are expected to incur as a result of
the proposed new conditions? What impact will these burdens and costs have on proxy voting
advice businesses’ clients?
31. Should the proposed amendments allow a proxy voting advice business to seek reimbursement
from registrants and other soliciting persons of reasonable expenses associated with the review
and feedback period and final notice of voting advice in proposed Rule 14a-2(b)(9)(ii)? If so,
what would constitute reasonable expenses and how should these amounts be calculated?
Should the calculation of these amounts be dependent on the size or other attributes of the
proxy voting advice business, or on the size of the registrant, or number of recommendations?
Should there be limits on the amount beyond reasonable expenses for which a proxy voting
advice business can seek to be reimbursed?
32. We proposed to limit the review and feedback period and final notice of voting advice
requirements to only registrants and soliciting persons conducting non-exempt solicitations.
Should the opportunity to review and provide feedback and receive final notice of voting
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See Glass Lewis Letter, supra note 16, at 8 (noting that its policy of not engaging with registrants during the
solicitation period preceding the shareholder meeting is due to concerns that such engagement could be viewed as
affecting the independence of the voting advice provided to its clients).

62

advice also be given to other parties, such as shareholder proponents or persons engaged in
exempt solicitations, such as in “vote no” or withhold campaigns?
33. Should the voting advice formulated under the custom policies established by clients whose
specialized needs are not addressed by a proxy voting advice business’s benchmark or
specialty policies150 be subject to the proposed review and feedback period and final notice of
voting advice requirements? Are there any confidentiality concerns, such as the revelation of
the client’s investment strategies, which would arise from the ability of registrants or others to
review the advice formulated under these customized policies? If so, is there a need for a
method for distinguishing voting advice formulated under a proxy voting advice business’s
benchmark or specialty policy from advice formulated under a client’s custom policy, and
what would be the appropriate method for making this distinction? We note, for example, at
least one major proxy voting advice business asserts that it is not the “norm” for its clients to
adopt all or some of the business’s benchmark policy, with the “vast majority of institutional
investors” opting for “increasingly more detailed policies with specific views” on the issues
presented for a vote in the proxy materials.151
34. Should the review and feedback period and final notice of voting advice requirements be a
condition to the exemptions in all cases, as proposed, or should they be required only where a
proxy voting advice business’s voting recommendations are adverse to the reviewing party?
In a proxy contest, should we require the review and feedback period and final notice of voting
advice requirements only if voting recommendations are adverse to the reviewing party? In
the case of a split vote recommendation, who should have the right to review the voting
advice?
150

See supra note 116.
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See Glass Lewis Letter, supra note 16, at 2.
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35. Would the proposed review and feedback period and final notice of voting advice
requirements work effectively in the context of a contested solicitation? Are there unique
challenges or specific issues with the parties’ compliance with these proposed requirements
that are foreseeable in contested solicitations?
36. Should we require the entirety of the proxy voting advice, including separate specialty
reports,152 to be provided to the reviewing party or only excerpts or certain reports? If the
latter, which excerpts or reports? How should the scope of any such excerpts or reports be
determined? Should only the portions of the voting advice that are adverse to the registrant or
certain other soliciting persons be subject to the review and feedback period and final notice of
voting advice requirements? Should we require only the factual information and/or data
underlying the advice to be provided to the reviewing party?
37. Should proxy voting advice on certain topics or kinds of proposals be excluded from the
proposed review and feedback period and final notice of voting advice requirements? If so,
which ones? If some are excluded, are there topics or kinds of proposals for which proxy
voting advice should always be subject to the proposed requirements?
38. Are there any risks raised by proxy voting advice businesses providing advance copies of
voting advice (e.g., misuse of material, nonpublic information, or misappropriation of
proprietary information), and if so, how can such risks be managed?
39. Should we allow proxy voting advice businesses to require registrants and other soliciting
persons to enter into confidentiality agreements prior to providing their proxy voting advice?
If so, should we specify any terms or parameters of the required confidentiality agreement?
For example should the rule stipulate that the terms of the confidentiality agreement may be no
more restrictive than similar types of confidentiality agreements the proxy voting advice
152

See supra note 116.
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business uses with its clients, as proposed? Should we stipulate in the rule that a proxy voting
advice business is not required to comply with the proposed review and feedback period and
final notice of voting advice requirements unless the reviewing party has entered into an
agreement to keep the information received confidential? Are there similar types of
confidentiality agreements between proxy voting advice businesses and their clients? If so,
what are the terms of those agreements? Is it appropriate for the rule to address the nature of a
private contract between two parties?
40. Can the confidentiality of information that a proxy voting advice business would provide to
registrants and other soliciting persons under the proposal be effectively safeguarded? Would
it be feasible for a proxy voting advice business to obtain a confidentiality agreement from the
numerous registrants or soliciting persons with whom it interacts? Could confidentiality be
assured through other means?
41. Should proxy voting advice businesses be required to include in their voting advice to clients a
hyperlink (or other analogous electronic medium) to the response by the registrant and certain
other soliciting persons, as a condition to the exemptions in Rules 14a-2(b)(1) and 14a2(b)(3)? Are there better methods of making the response available to the clients of proxy
voting advice businesses? Should the proposed rule provide certain guidelines or limitations
on the responses (e.g., responses may cover only certain topics, such as disagreements on facts
used to formulate the proxy voting advice)?
42. Would the proposed condition that proxy voting advice businesses include a hyperlink (or
other analogous electronic medium) directing their clients to the registrant’s (or certain other
soliciting person’s) statement impact clients of proxy voting advice businesses, such as
investment advisers? If so, how?
43. In our view, proxy voting advice businesses would not be liable for the content of the

65

registrant’s (or certain other soliciting person’s) statement solely due to inclusion of a
hyperlink (or other analogous electronic medium) to such a statement in their voting advice.
Should we codify this view in the text of proposed Rule 14a-2(b)(9)?
44. In instances where proxy voting advice businesses provide voting execution services (prepopulation and automatic submission) to clients, are clients likely to review a registrant’s
response to voting advice? Should we amend Rules 14a-2(b)(1) and 14a-2(b)(3) so that the
availability of the exemptions is conditioned on a proxy voting advice business structuring its
electronic voting platform to disable the automatic submission of votes in instances where a
registrant has submitted a response to the voting advice? Should we require proxy voting
advice businesses to disable the automatic submission of votes unless a client clicks on the
hyperlink and/or accesses the registrant’s (or certain other soliciting persons’) response, or
otherwise confirms any pre-populated voting choices before the proxy advisor submits the
votes to be counted? What would be the impact and costs to clients of proxy voting advice
businesses of disabling pre-population or automatic submission of votes? Could there be
effects on registrants? For example, if a proxy voting advice business were to disable the
automatic submission of clients’ votes, could that deter some clients from submitting votes at
all, thereby affecting a registrant’s ability to achieve quorum for an annual meeting? If we
were to adopt such a condition, what transitional challenges or logistical issues would
disabling pre-population or automatic submission of votes present for proxy voting advice
businesses, and how could those challenges or issues be mitigated?
45. Should we permit proxy voting advice businesses to cure any unintentional or immaterial
failure to comply with the proposed conditions so long as they make a good faith and
reasonable effort, as proposed? We have proposed that the determination of whether a good
faith and reasonable effort has been made should depend on the particular facts and
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circumstances. Is there a need for further clarity on the actions that may be needed to satisfy
this standard? If so, what would be appropriate to consider in satisfying this standard?
46. Should we prescribe a more detailed framework or establish procedural guidelines to help
proxy voting advice businesses manage their interactions with registrants and certain other
soliciting persons under proposed Rules 14a-2(b)(9)(ii) and (iii)? If so, what would be the
appropriate framework?
47. What steps would proxy voting advice businesses need to take to update their systems and
procedures such that they would reasonably be able to comply with the new conditions of
proposed Rule 14a-2(b)(9)? Are there other steps that proxy voting advice businesses would
need to take, such as re-negotiating contracts with their clients? What are the associated costs
that proxy voting advice businesses would be anticipated to incur as a result? If the proposal is
adopted, how much preparatory time would a proxy voting advice business require following
adoption of the proposed amendments, to ensure that its systems and procedures are equipped
to facilitate the business’s compliance with the new rules?
48. Should proxy voting advice businesses be required to disclose the nature (e.g., frequency,
format, substance, etc.) of their communication with registrants (and certain other soliciting
persons) to their clients or publicly?
49. What factors and/or conditions are primarily responsible for the incidence of factual errors and
methodological weaknesses in proxy voting advice businesses’ analyses? How effective
would our proposal for standardized review and feedback and opportunity to include responses
to the proxy voting advice be in addressing these factual errors and methodological
weaknesses?
50. Are there better approaches for addressing factual errors and methodological weaknesses in
proxy voting advice businesses’ analyses?

67

51. To what extent have factual errors or methodological weaknesses in proxy voting advice
businesses’ analyses resulted in impaired voting advice or adversely affected the ability of
proxy voting advice businesses’ clients to vote securities effectively?
C. Proposed Amendments to Rule 14a-9
Rule 14a-9 prohibits any proxy solicitation from containing false or misleading statements
with respect to any material fact at the time and in the light of the circumstances under which the
statements are made.153 In addition, such solicitation must not omit to state any material fact
necessary in order to make the statements therein not false or misleading.154 Even solicitations
that are exempt from the federal proxy rules’ information and filing requirements are subject to
this prohibition, as “a necessary means of assuring that communications which may influence
shareholder voting decisions are not materially false or misleading.”155 This includes proxy voting
advice that is exempt under Rules 14a-2(b)(1) and (b)(3). The Commission has previously stated
that the furnishing of proxy voting advice, while exempt from the information and filing
requirements, remains subject to the prohibition on false and misleading statements in Rule 14a9.156 We continue to believe that subjecting proxy voting advice businesses to the same antifraud
standard as registrants and other persons engaged in soliciting activities is appropriate in the
public interest and for the protection of investors. In recent Commission guidance,157 we
specifically addressed the application of Rule 14a-9 to proxy voting advice, stating that:
Any person engaged in a solicitation through proxy voting advice must not make
153

17 CFR 240.14a-9.
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Id.
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1979 Adopting Release, supra note 36, at 48942.
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See Concept Release, supra note 2, at 43010.
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See Question and Response 2 of Commission Interpretation on Proxy Voting Advice, supra note 19, at 11.
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materially false or misleading statements or omit material facts, such as
information underlying the basis of its advice or which would affect its analysis
and judgments, that would be required to make the advice not misleading. For
example, the provider of the proxy voting advice should consider whether,
depending on the particular statement, it may need to disclose [certain] types of
information in order to avoid a potential violation of Rule 14a-9.158
The types of information a proxy voting advice business may need to disclose could include the
methodology used to formulate the proxy voting advice, sources of information on which the
advice is based, or material conflicts of interest that arise in connection with providing the advice,
without which the proxy voting advice may be misleading.159
Currently, the text of Rule 14a-9 provides four examples of what may be misleading within
the meaning of the rule. These are:


Predictions as to specific future market values;



Material which directly or indirectly impugns character, integrity or personal
reputation, or directly or indirectly makes charges concerning improper, illegal or
immoral conduct or associations, without factual foundation;



Failure to so identify a proxy statement, form of proxy and other soliciting material as
to clearly distinguish it from the soliciting material of any other person or persons
soliciting for the same meeting or subject matter; and



Claims made prior to a meeting regarding the results of a solicitation.

Consistent with the Commission’s recent guidance, we are proposing to amend the list of
examples in Rule 14a-9 to highlight the types of information that a proxy voting advice business
158

Id. at 12.
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Id.
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may, depending upon the particular facts and circumstances, need to disclose to avoid a potential
violation of the rule. Thus, the amended rule would list failure to disclose information such as the
proxy voting advice business’s methodology, sources of information and conflicts of interest as an
example of what may be misleading within the meaning of the rule.
In addition, we are aware of concerns that may arise when proxy voting advice businesses
make negative voting recommendations based on their evaluation that a registrant’s conduct or
disclosure is inadequate, notwithstanding that the conduct or disclosure meets applicable
Commission requirements.160 Without additional context or clarification, clients may mistakenly
infer that the negative voting recommendation is based on a registrant’s failure to comply with the
applicable Commission requirements when, in fact, the negative recommendation is based on the
determination that the registrant did not satisfy the criteria used by the proxy voting advice
business. If the use of the criteria and the material differences between the criteria and the
applicable Commission requirements are not clearly conveyed to proxy voting advice businesses’
clients, there is a risk that the clients may make their voting decisions based on a misapprehension
that a registrant is not in compliance with the Commission’s standards or requirements. Similar
concerns exist if, due to the lack of clear disclosures, clients are led to mistakenly believe that the
unique criteria used by the proxy voting advice businesses were approved or set by the
Commission.
160

See, e.g., Business Roundtable Letter 1, supra note 94, at 12 (expressing concern over recommendations by proxy
advisory firms to vote against (i) directors that do not meet the firms’ own definition of “independence” and (ii)
directors on governance committees where the registrant has excluded shareholder proposals through the Commission
staff’s no-action letter process); Letter from Tom Quaadman, Vice President, U.S. Chamber of Commerce Center for
Capital Markets Competitiveness (Feb. 24, 2014), at 2–3, available at https://www.sec.gov/comments/4-670/467012.pdf (discussing the practice by proxy advisory firms of adopting policies that favored annual shareholder votes on
executive compensation, notwithstanding that the Commission’s Rule 14a-21(a) [17 CFR 240.14a-21] requires such a
vote no less than once every three years); Timothy Doyle, The Realities of Robo-Voting, AMERICAN COUNCIL FOR
CAPITAL FORMATION 9 (Nov. 2018), http://accfcorpgov.org/wp-content/uploads/ACCF-RoboVotingReport_11_8_FINAL.pdf (“[In cases where] limited legal disclosures are actually required, a proxy advisory
recommendation drawn from an unaudited disclosure can in many cases create a new requirement for companies –
one that adds cost and burden beyond existing securities disclosures.”).
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For example, if a proxy voting advice business were to recommend against the election of
a director who serves on the registrant’s audit committee on the basis that the director is not
independent under the proxy voting advice business’s independence standard for audit committee
members, and the standard applied by the proxy voting advice business is more limiting than the
Commission’s rules,161 it may be necessary for the proxy voting advice business to make clear that
the business’s recommendation is based on its own different independence standard, rather than
the Commission’s standard, in order for such recommendation to be not misleading.
Similarly, a concern could arise if a proxy voting advice business recommends that clients
vote against a say-on-pay proposal162 of a smaller reporting company (“SRC”)163 that provides
scaled executive compensation disclosure in compliance with Commission rules for SRCs,164
rather than the expanded disclosure required of larger registrants.165 To the extent that such a
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See Exchange Act Rule 10A-3 (specifying the independence standards for members of the audit committee).
Further, Item 407 of Regulation S-K requires identification of each nominee for director that is “independent” under
the standards of independence provided in Item 407(a)(1). 17 CFR 229.407(a)(1).
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Rule 14a-21 under the Securities Exchange Act of 1934 requires, among other things, companies soliciting proxies
for an annual or other meeting of shareholders at which directors will be elected to include a separate resolution
subject to a shareholder advisory vote to approve the compensation of named executive officers.
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A smaller reporting company is defined in Item 10(f)(1) of Regulation S-K [17 CFR 229.10(f)(1)] as an issuer that
is not an investment company, an asset-backed issuer (as defined in § 229.1101), or a majority-owned subsidiary
of a parent that is not a smaller reporting company and that:

(i) Had a public float of less than $250 million; or
(ii) Had annual revenues of less than $100 million and either:
(A) No public float; or
(B) A public float of less than $700 million.
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See Item 402(l) of Regulation S-K. 17 CFR 229.402(l).
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When the Commission adopted comprehensive amendments to its executive compensation and related person
disclosure requirements in 2006, it expressly provided certain scaled disclosure requirements for smaller issuers, in
recognition of the fact that: (i) the executive compensation arrangements of smaller issuers are typically less complex
than those of other public companies and (ii) satisfying disclosure requirements designed to capture more complicated
compensation arrangements might impose new, unwarranted burdens on small business issuers. See Executive
Compensation and Related Person Disclosure, Release No. 33-8732A [71 FR 53158 (Sept. 8, 2006)], at 53192.
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proxy voting advice business does not make clear to its clients that it is making a negative voting
recommendation based on its own disclosure criteria, notwithstanding that the registrant has
complied with the compensation disclosure standards established by the Commission, the proxy
voting advice business’s clients may misunderstand the basis for the proxy voting advice
business’s recommendation.
To address these concerns, the proposed amendment would add as an example of what
may be misleading within the meaning of Rule 14a-9, depending upon particular facts and
circumstances, the failure to disclose the use of standards or requirements that materially differ
from relevant standards or requirements that the Commission sets or approves.166 We wish to
emphasize, however, that including such an example is not meant to imply that it would be
inappropriate for proxy voting advice businesses to use standards or criteria that are different from
Commission standards or requirements when formulating proxy voting advice. Shareholders may
use any standards or criteria when making their proxy voting decisions, and proxy voting advice
businesses and their clients may use any standards or criteria for proxy voting advice. By
including this example, our focus is on ensuring that any advice provided to those clients is not
materially misleading with respect to its underlying bases.
The ability of a client of a proxy voting advice business to make voting decisions is
affected by the adequacy of the information it uses to formulate such decisions. As we recently
discussed in a separate release, investment advisers may seek information of the type we are
proposing from proxy voting advice businesses when exercising voting authority on behalf of
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See note (e) to proposed Rule 14a-9. We understand that some proxy voting advice businesses currently may be
providing this type of disclosure, as well as some of the other disclosures described in proposed note (e). Examples of
standards or requirements that the Commission approves are the listing standards of the registered national securities
exchanges, such as the New York Stock Exchange (NYSE). The SEC supervises, and is authorized to approve rules
promulgated by, the NYSE and other national securities exchanges pursuant to Section 19 of the Exchange Act.
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clients.167 The proposed amendments are designed to help ensure that proxy voting advice
businesses’ clients are provided the information they need to make fully informed decisions and to
clarify the potential implications of Rule 14a-9.
Request for Comment
52. Is the proposal to amend the list of examples in Rule 14a-9 necessary in light of the
Commission’s recent guidance specifically underscoring the applicability of Rule 14a-9 to
proxy voting advice?168 Should the proposal to amend Rule 14a-9 list different or additional
examples and, if so, which examples?
53. To what extent do proxy voting advice businesses currently apply their own standards or
criteria that materially differ from those set or approved by the Commission, and how well do
they alert clients to these differences when it may impact their voting advice?
54. Should the proposed amendment refer only to standards or requirements that the Commission
sets or approves or is a wider scope (i.e., rules of other legal or regulatory bodies) more
appropriate? If a wider scope is preferable, should the regulatory standards of state or foreign
regulatory bodies also be referenced?
55. Alternatively, instead of amending Rule 14a-9 as proposed, should we require, as an additional
condition under proposed Rule 14a-2(b)(9), that a proxy voting advice business include in its
voting advice (and in any electronic medium used to deliver the proxy voting advice)
disclosure of its use or application, in connection with such proxy voting advice, of standards
that materially differ from standards or requirements that the Commission sets or approves?
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See Question and Response 3 of Commission Guidance on Proxy Voting Responsibilities, supra note 9, at 17–20.
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See Question and Response 2 of Commission Interpretation on Proxy Voting Advice, supra note 19, at 11–13.
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D. Transition Period
We recognize that, if adopted, the proposed amendments would require proxy voting
advice businesses to develop processes and systems to comply with the proposed conditions.169
As such, we propose to provide a one-year transition period after the publication of a final rule in
the Federal Register to give affected parties sufficient time to comply with the proposed new
requirements. We request comment on the specific challenges that would be posed in
implementing the proposed amendments, including those related to timing and the need for a
transition period to address these issues.
Request for Comment
56. Are there any challenges that proxy voting advice businesses, their clients, or registrants
anticipate in undertaking to develop systems and processes to implement the proposed
amendments? If so, what are those challenges, and how could they be mitigated?
57. Is the proposed transition period appropriate? If not, how long should the transition period be
and why? Please be specific.
58. Are there any other accommodations that we should consider for particular types of proxy
voting advice businesses, registrants, or circumstances? Are there other transition issues or
accommodations that we should consider?
Request for Comment – General Considerations
We request and encourage interested persons to submit comments on any aspects of the
proposed amendments, other matters that may have an impact on the amendments, and any
suggestions for additional or alternative changes. With respect to any comments, we note that
they are of the greatest assistance to our rulemaking initiative if accompanied by supporting data
169

See supra Section II.B.2.c.; supra note 145 and accompanying text (discussing potential logistical issues associated
with the proposed amendments to allow registrants and certain other soliciting persons the opportunity to review and
respond to proxy voting advice).
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and analysis of the issues addressed by those comments, particularly quantitative information as to
the costs and benefits, and any alternatives to the proposals where appropriate. Where alternatives
to the proposal are suggested, please include information as to the costs and benefits of those
alternatives.
59. How effective would the proposed amendments be in facilitating the ability of proxy voting
advice businesses’ clients to obtain the information they need to make informed voting
determinations, including for investment advisers that are exercising voting authority on behalf
of clients?
60. Are there any other conditions that should apply to proxy voting advice businesses seeking to
rely on the exemptions in Rules 14a-2(b)(1) and (b)(3)? If so, what are these conditions?
61. Are there other approaches that are better suited to accomplish the Commission’s objectives?
For example, should proxy voting advice businesses be required to develop policies and
procedures to help ensure that conflicts of interest are dealt with appropriately and to improve
the accuracy of the information on which their proxy voting advice is based?
62. What effect would these proposals, if adopted, have on competition in the proxy advisory
industry? Would adoption of the proposals increase barriers to entry into the market for
potential competitors or lead to unhealthy market concentration within the proxy advisory
industry or, ultimately, lead to decline in the quality of proxy voting advice provided to
investors?
63. To the extent that adoption of the proposed amendments would limit the ability of smaller
proxy voting advice businesses or potential new market entrants to operate and compete in the
market for these services, should they be subject to the additional conditions in proposed Rule
14a-2(b)(9) in order to rely on the exemptions in Rules 14a-2(b)(1) and (b)(3)? If not, what
should the criteria be for determining who is not subject to Rule 14a-2(b)(9)? For example,
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should we base the availability of an accommodation for smaller proxy voting advice
businesses on annual revenues, number of clients or market share? Would investment advisers
or other institutional investors be less likely to hire proxy voting advice businesses that take
advantage of such an accommodation? Are there other accommodations we should consider in
lieu of or in addition to this exemption for certain proxy voting advice businesses?
III. ECONOMIC ANALYSIS
A. Introduction
We are proposing amendments to Exchange Act Rule 14a-2(b) to condition the availability
of existing exemptions from the information and filing requirements of the proxy rules in Rules
14a-2(b)(1) and (b)(3) on all proxy voting advice businesses providing the following in connection
with their proxy voting advice: (i) enhanced conflicts of interest disclosure; (ii) a standardized
opportunity for review and feedback by registrants and certain other soliciting persons of proxy
voting advice before a proxy voting advice business disseminates its proxy voting advice to
clients; and (iii) the option for registrants and certain soliciting persons to request that proxy
voting advice businesses include in their proxy voting advice (and on any electronic medium used
to distribute the advice) a hyperlink or other analogous electronic medium directing the recipient
of the advice to a written statement that sets forth the registrant’s or soliciting person’s views on
the proxy voting advice.170 We also are proposing to codify the Commission’s interpretation that,
as a general matter, proxy voting advice constitutes a solicitation within the meaning of Exchange
Act Rule 14a-1(1). Finally, we are proposing to amend the list of examples in Exchange Act Rule
14a-9 to add as an example of a potentially material misstatement or omission within the meaning
of the rule, depending upon particular facts and circumstances, the failure to disclose information
170

The registrant’s or soliciting person’s written statement would constitute a “solicitation” under Exchange Act Rule
14a-1(l) and be subject to the anti-fraud prohibitions of Exchange Act Rule 14a-9, as well as the filing requirements of
Exchange Act Rule 14a-12.
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such as the proxy voting advice business’s methodology, sources of information, conflicts of
interest, or the use of standards that materially differ from relevant standards or requirements that
the Commission sets or approves.
We are sensitive to the costs and benefits of our rules. When engaging in rulemaking that
requires the Commission to consider or determine whether an action is necessary or appropriate in
the public interest, Section 3(f) of the Exchange Act requires that the Commission consider, in
addition to the protection of investors, whether the action will promote efficiency, competition,
and capital formation.171 In addition, Section 23(a)(2) of the Exchange Act requires the
Commission to consider the effects on competition of any rules the Commission adopts under the
Exchange Act and prohibits the Commission from adopting any rule that would impose a burden
on competition not necessary or appropriate in furtherance of the purposes of the Exchange Act.172
The parties affected by the proposed amendments would include proxy voting advice
businesses, clients of proxy voting advice businesses such as investment advisers and institutional
investors, retail investors, as well as registrants and other soliciting persons.
We have considered the economic effects of the proposed amendments, including their
effects on competition, efficiency, and capital formation. Many of the effects discussed below
cannot be quantified. Consequently, while we have, wherever possible, attempted to quantify the
economic effects expected from this proposal, much of the discussion remains qualitative in
nature. Where we are unable to quantify the economic effects of the proposed amendments, we
provide a qualitative assessment of the potential effects and encourage commenters to provide data
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15 U.S.C. § 78c(f).
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15 U.S.C. § 78w(a)(2).
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and information that would help quantify the benefits, costs, and the potential impacts of the
proposed amendments on efficiency, competition, and capital formation.
1. Overview of Proxy Voting Advice Businesses’ Role in the Proxy Process
Every year, investment advisers and other institutional investors, whether on behalf of
clients or on their own behalf, face decisions on how to vote the shares on a significant number of
matters that are subject to a proxy vote, ranging from the election of directors and the approval of
equity compensation plans to shareholder proposals submitted under Exchange Act Rule 14a-8.173
These investment advisers and other institutional investors also face voting determinations when a
matter is presented to shareholders for approval at a special meeting, such as a merger or
acquisition or a sale of all or substantially all of the assets of the company. As described above,
these firms play a large role in proxy voting because of their large aggregate percentage ownership
stake in many U.S. public companies.174 Voting can be resource intensive, involving organizing
proxy materials, performing diligence on portfolio companies and matters to be voted on,
determining how votes should be cast, and submitting proxy cards to be counted. To assist them
in their voting decisions, investment advisers and other institutional investors frequently hire
proxy voting advice businesses.175
Investment advisers and other institutional investors may retain proxy voting advice
businesses to perform a variety of functions, including the following:
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17 CFR 240.14a-8; see, e.g., Blackrock Letter, supra note 144, at 1 (“[A]s a fiduciary to its clients, Blackrock
engages with portfolio companies and votes proxies globally at over 17,000 meetings annually.”); NYC Comptroller
Letter, supra note 17, at 4 (“For the year ending June 30, 2018, our office cast 71,000 individual ballots at 7,000
shareowner meetings in 84 markets around the world . . . .”); OPERS Letter, supra note 8, at 2 (“OPERS receives in
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See supra note 8 and accompanying text. As of the end of 2018, investment companies held approximately 30
percent of the shares of U.S.-listed equities outstanding. See 2019 Investment Company Fact Book, INVESTMENT
COMPANY INSTITUTE (2019), https://www.ici.org/pdf/2019_factbook.pdf, at 37.
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See 2016 GAO Report, supra note 9, at 5.
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Analyzing and making voting recommendations on the matters presented for
shareholder vote and included in the registrants’ proxy statements;



Executing proxy votes (or voting instruction forms) in accordance with their
instructions, which may include voting the shares in accordance with a customized
proxy voting policy resulting from consultation between a proxy voting advice
business and its client,176 the proxy voting advice businesses’ proxy voting policies,
or the client’s own voting policy;



Assisting with the administrative tasks associated with voting and keeping track of
the large number of voting determinations; and



Providing research and identifying potential risk factors related to corporate
governance.

In the absence of the services offered by proxy voting advice businesses, investment
advisers and other clients of these businesses may require considerable resources to independently
conduct the work necessary to analyze and make voting determinations.
Proxy voting advice businesses generally are compensated on a fee basis for their services,
and they are able to capture economies of scale for several of the services they provide, including
supplying voting advice to clients.177 As a consequence, investment advisers and other
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See ISS Letter, supra note 9, at 1 (“ISS enables our clients to receive customized proxy voting recommendations
based on a client’s specific customized voting guidelines. ISS implements more than 400 custom voting policies on
behalf of institutional investor clients. As of January 1, 2018, approximately 85% of ISS’ top 100 clients used a
custom proxy voting policy. During calendar year 2017, approximately 87% of the total shares processed by ISS on
behalf of clients globally were linked to such policies.”).
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See CHESTER S. SPATT, MILKEN INSTITUTE, PROXY ADVISORY FIRMS, GOVERNANCE, FAILURE, AND REGULATION 7
(2019) (“Spatt 2019”), available at https://www.milkeninstitute.org/sites/default/files/reportspdf/Proxy%20Advisory%20Firms%20FINAL.pdf .
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institutional investors have found efficiencies in hiring these businesses to perform voting-related
services, rather than performing them in-house.178
Institutional investors, who hold a majority of the votes cast in the U.S. public equity
markets, use to some extent the voting advice provided by proxy voting advice businesses. In
2007, the GAO found that among 31 institutional investors, large institutions relied less than small
institutions on the research and recommendations offered by proxy voting advice businesses.
Large institutional investors indicated that their reliance on proxy voting advice businesses was
limited because they: (i) conduct their own research and analyses to make voting determinations
and use the research and recommendations offered by proxy voting advice businesses only to
supplement such analyses; (ii) develop their own voting policies, which the proxy voting advice
businesses are responsible for executing; and (iii) contract with more than one proxy voting advice
business to gain a broader range of information on proxy issues.179 In contrast, small institutional
investors said they had limited resources to conduct their own research and tended to rely more
heavily on the research and recommendations offered by proxy voting advice businesses.180 The
findings of a 2016 GAO study of 11 institutional investors were similar.181

178

See Concept Release, supra note 2, at 42983.

179

See 2007 GAO Report, supra note 9, at 17–18; see also Blackrock Letter, supra note 144, at 6 (“Blackrock’s
Investment Stewardship team has more than 40 professionals responsible for developing independent views on how
we should vote proxies on behalf of our clients.”); NYC Comptroller Letter, supra note 17, at 4 (“We have five fulltime staff dedicated to proxy voting during peak season, and our least-tenured investment analyst has 12 years’
experience applying the NYC Funds’ domestic proxy voting guidelines.”); OPERS Letter, supra note 8, at 2 (“OPERS
also depends heavily on the research reports we receive from our proxy advisory firm. These reports are critical to the
internal analyses we perform before any vote is submitted. Without access to the timely and independent research
provided by our proxy advisory firm, it would be virtually impossible to meet our obligations to our members.”); 2018
Roundtable Transcript, supra note 40, at 194 (comments of Mr. Scot Draeger) (“If you’ve ever actually reviewed the
benchmarks, whether it’s ISS or anybody else, they’re very extensive and much more detailed than small firm[s] like
ours could ever develop with our own independent research.”).
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2007 GAO Report, supra note 9, at 17–18.

181

See 2016 GAO Report, supra note 9, at 2.
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Research on the role of proxy voting advice businesses in proxy voting has produced
inconclusive results. For example, with respect to the amount of influence that proxy voting
advice has on proxy votes, some studies suggest that proxy voting advice has substantial influence
on proxy votes,182 and some studies suggest a more limited influence.183 Further, existing research
has not attempted to characterize the amount of influence that one would expect proxy voting
advice to have given the business purpose184 of hiring a proxy voting advice business in the first
place. As a result, existing research provides limited information on the extent to which proxy
voting advice business clients incorporate proxy voting advice into their voting determinations
relative to what would be expected given such an advice relationship.
Additionally, research on the role of proxy voting advice businesses in proxy voting has
produced inconclusive results with respect to the quality of voting advice. For example, proxy
voting advice businesses have been the subject of criticism for potentially being influenced by
conflicts of interest,185 producing voting advice that contains inaccuracies, and utilizing one-size182

See Cindy R. Alexander, Mark A. Chen, Duane J. Seppi, & Chester S. Spatt, Interim News and the Role of Proxy
Voting Advice, 23 REV. FIN. STUD. 4419, 4422 (2010); ALON BRAV, WEI JIANG, TAO LI, & JAMES PINNINGTON,
Columbia Business School Research Paper No. 18-16 , PICKING FRIENDS BEFORE PICKING (PROXY) FIGHTS: HOW
MUTUAL FUND VOTING SHAPES PROXY CONTESTS 4 (2019), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3101473; JAMES R. COPLAND, DAVID F. LARCKER AND BRIAN
TAYAN, Stanford Business School Closer Look Series, THE BIG THUMB ON THE SCALE: AN OVERVIEW OF THE PROXY
ADVISORY INDUSTRY 3 (2018), available at https://www.gsb.stanford.edu/sites/gsb/files/publication-pdf/cgri-closerlook-72-big-thumb-proxy-advisory.pdf; MANHATTAN INSTITUTE, supra note 24, at 6; ALBERT VERDAM, VU
University of Amsterdam, AN EXPLORATION OF THE ROLE OF PROXY ADVISORS IN PROXY VOTING 23 (2006),
available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=978835.
183

See Stephen Choi, Jill Fisch & Marcel Kahan, The Power of Proxy Advisors: Myth or Reality?, 59 EMORY L.J. 869,
905–06 (2010); ALON BRAV, WEI JIANG, TAO LI, & JAMES PINNINGTON, Columbia Business School Research Paper
No. 18-16 , PICKING FRIENDS BEFORE PICKING (PROXY) FIGHTS: HOW MUTUAL FUND VOTING SHAPES PROXY
CONTESTS 35 (2019), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3101473. The authors find
that larger mutual fund families cast votes “in ways completely independent from what are recommended by the
advisors.” ALON BRAV ET AL., supra note 182, at 35.
184

For example, Spatt argues that the use of proxy advisory firms to produce relevant information for proxy voting
and to make recommendations is an efficient market response to the cost of producing the relevant information
oneself. Spatt 2019, supra note 177, at 8.

185

For example, some proxy voting advice businesses provide consulting services to registrants on corporate
governance or executive compensation matters, such as assistance in developing proposals to be submitted for
shareholder vote. See Concept Release, supra note 2, at 42989. As a result, some proxy voting advice businesses
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fits-all methodologies in evaluating a diverse array of registrants.186 To assess the quality of
voting advice, studies have sought to examine stock market reactions to announcements by
registrants that the registrants will adopt policies consistent with those recommended by proxy
voting advice businesses.187 Such an approach, however, ignores the possibility that proxy voting
advice business clients may have goals other than, or in addition to, share value maximization or
may have investment objectives that would not be achieved solely on the basis of a positive
market reaction.188 Because investors may be willing to forgo share value to the extent that doing
so allows the investor to achieve other goals, we are unable conclusively to infer recommendation
quality from stock market reactions.
Finally, studies have shown theoretically that, given certain assumptions, investors could
be led to rely too much on proxy voting advice.189 The over-reliance stems from a collective
action problem among shareholders with respect to voting because shareholders do not internalize

provide voting recommendations regarding a registrant to their institutional investor clients on matters for which they
may also provide consulting services to the registrant.
186

See supra note 70.

187

See generally David F. Larcker, Allan L. McCall & Gaizka Ormazabal, Outsourcing Shareholder Voting to Proxy
Advisory Firms, 58 J.L. & ECON. 173 (2015). The authors find that when registrants adjust their compensation
program to be more consistent with recommendations of proxy voting advice businesses, the stock market reaction is
statistically negative.
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See Spatt 2019, supra note 177, at 4; PATRICK BOLTON, TAO LI, ENRICHETTA RAVINA, & HOWARD L. ROSENTHAL,
Columbia Business School Research Paper No. 18-21, INVESTOR IDEOLOGY 37 (2019), available at
https://www.nber.org/papers/w25717.pdf; Gregor Matvos & Michael Ostrovsky, Heterogeneity and Peer Effects in
Mutual Fund Proxy Voting, 98 J. FIN. ECON. 90 (2010); MANHATTAN INSTITUTE, supra note 24, at 6; ALBERT
VERDAM, supra note 182, at 12.
189

See generally Andrey Malenko & Nadya Malenko, Proxy Advisory Firms: The Economics of Selling Information
to Voters, 74 J. FIN. 2441 (2019). In their theoretical model, the authors assume shareholders have perfectly aligned
incentives with all shareholders agreeing on share value maximization as the singular goal of the firm; proxy advice is
provided by a single monopolistic proxy advisory firm; and, shareholders follow proxy advisory firm advice without
exception. Additionally, the authors assume that when deciding whether to invest in their own independent research,
shareholders believe that their votes will be pivotal to the vote outcome. The ownership structure of the company is
key to the reported findings: the paper actually shows that proxy advisory services are valuable when ownership is
sufficiently dispersed. The negative affect of the use of proxy advisors is likely to arise in companies with more
concentrated ownership, but not very concentrated because in such cases shareholders again find proxy advisory
services to be valuable.
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the positive externality of their actions on other shareholders. We note, however, that this
conclusion relies on the assumption that investors have the singular goal of share value
maximization. The applicability of their results is limited by the extent to which investors have
goals other than, or in addition to, share value maximization.
B. Economic Baseline
The baseline against which the costs, benefits, and the impact on efficiency, competition,
and capital formation of the proposed amendments are measured consists of the current regulatory
requirements applicable to registrants, proxy voting advice businesses, and investment advisers
and other clients of these businesses, as well as current industry practices used by these entities in
connection with the preparation, distribution, and use of proxy voting advice.
1.

Affected Parties and Current Regulatory Framework
a. Clients of proxy voting advice businesses as well as underlying investors

Clients that use proxy voting advice businesses for voting advice would be affected by the
proposed rule amendments. In turn, investors and other groups on whose behalf these clients
make voting determinations would be affected. As discussed in greater detail below, to our
knowledge, the proxy voting advice industry in the United States consists of five major firms.190
Three of the five firms are registered with the Commission as investment advisers and as such,
provide annually updated disclosure with respect to their types of clients on Form ADV. Table 1
below reports client types as disclosed by these three proxy voting advice businesses.
Table 1: Number of Clients by Client Type

Type of Client

b

c

ISS

190

Number of Clientsa
ProxyVote Plusd

Segal Marco

These firms are (1) Institutional Shareholder Services (“ISS”), (2) Glass Lewis & Co. (“Glass Lewis”), (3) EganJones Proxy Services (“Egan-Jones”), (4) Segal Marco Advisors, and (5) ProxyVote Plus.
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Advisorse
Banking or thrift institutions

130

0

0

Investment companies

183

0

0

Pooled investment vehicles

356

0

24

Pension and profit sharing plans

189

131

63

Charitable organizations

113

0

0

State or municipal government
entities

12

0

0

Other investment advisers

863

0

0

Insurance companies

49

0

0

9

0

0

127

0

0

Other

208f

0

31g

Total

2,239

131

118

Sovereign wealth funds and foreign
official institutions
Corporations or other businesses not
listed above

a

Form ADV filers indicate the approximate number of clients attributable to each type of client. If the filer has fewer
than five clients in a particular category (other than investment companies, business development companies, and
pooled investment vehicles), they may indicate that they have fewer than five clients rather than reporting the number
of clients.
b

The table excludes client types for which all three filers indicated either zero clients or less than five clients.

c

The current Form ADV filing for ISS is available at
https://adviserinfo.sec.gov/IAPD/content/ViewForm/crd_iapd_stream_pdf.aspx?ORG_PK=111940.
d

The current Form ADV filing for ProxyVote Plus is available at
https://adviserinfo.sec.gov/IAPD/content/ViewForm/crd_iapd_stream_pdf.aspx?ORG_PK=122222.
e

The current Form ADV filing for Segal Marco Advisors is available at
https://adviserinfo.sec.gov/IAPD/content/ViewForm/crd_iapd_stream_pdf.aspx?ORG_PK=114687. We note that
Segal Marco Advisors lists two bases for registration: (i) that they are a large advisory firm, and (ii) that they are a
pension consultant with respect to assets of plans having an aggregate value of at least $200,000,000 that qualifies for
the exemption in Rule 203A-2(a) under the Advisers Act. As a result, some of their clients may not use Segal Marco
Advisors for proxy voting advice.
f

ISS describes clients classified as “Other” as “Academic, vendor, other companies not able to identify as above.”
See supra note c.
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g

See supra note e.

Table 1 illustrates the types of clients that utilize the services of proxy voting advice
businesses. For example, while investment advisers constitute a 39 percent plurality of clients for
ISS, other types of clients include pooled investment vehicles (16 percent), pension and profit
sharing plans (8 percent), and investment companies (8 percent). Other users of the services
offered by proxy voting advice businesses include corporations, charitable organizations,
insurance companies, and academic endowments. Together, these various users of proxy voting
advice business services make voting determinations that affect the interests of a wide array of
retail investors, beneficiaries and other constituents.
b. Proxy Voting Advice Businesses
Proxy voting advice businesses also would be affected by the proposed amendments. As
the Commission has previously stated, voting advice provided by a business such as a proxy
voting advice firm that markets its expertise in researching and analyzing proxy issues for
purposes of helping its clients make proxy voting determinations (i.e., not merely performing
administrative or ministerial services) generally constitutes a solicitation subject to federal proxy
rules because it is “a communication to security holders under circumstances reasonably
calculated to result in the procurement, withholding or revocation of a proxy.”191 Proxy voting
advice businesses engaged in activities constituting solicitations typically rely on two exemptions
from the information and filing requirements of the federal proxy rules: Rules 14a-2(b)(1) and
(b)(3).192 Where a proxy voting advice business relies on 14a-2(b)(3), it must disclose to its
clients any significant relationship with the registrant or any of its affiliates, or a security holder
191

See Commission Interpretation on Proxy Voting Advice, supra note 19, at 47417.

192

17 CFR 240.14a-2(b)(1), (b)(3).
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proponent of the matter on which advice is given, as well as any material interests of the proxy
voting advice business in such matter. Even if exempt from the information and filing
requirements of the federal proxy rules, the furnishing of proxy voting advice remains subject to
the prohibition on false and misleading statements in Rule 14a-9.193
As of August 19, 2019, to our knowledge, the proxy advisory industry in the United States
consists of five major firms: ISS, Glass Lewis, Egan-Jones, Marco Consulting Group (“Marco
Consulting”), and ProxyVote Plus.
 ISS, founded in 1985, is a privately-held company that provides research and
analysis of proxy issues, custom policy implementation, vote recommendations,
vote execution, governance data, and related products and services. 194 ISS also
provides advisory/consulting services, analytical tools, and other products and
services to corporate registrants through ISS Corporate Solutions, Inc. (a wholly
owned subsidiary).195 As of June 2019, ISS had more than 1,800 employees in 30
offices in 13 countries, and covered approximately 44,000 shareholder meetings in
115 countries, annually.196 ISS states that it executes about 10.2 million ballots
annually on behalf of those clients.197 ISS is registered with the Commission as an
investment adviser and identifies its work as pension consultant as the basis for
registering as an adviser.198

193

17 CFR 240.14a-9.

194

See 2016 GAO Report, supra note 9, at 6.

195

Id.

196

See supra note 18.

197

Id.

198

See 2016 GAO Report, supra note 9, at 9.
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 Glass Lewis, established in 2003, is a privately-held company that provides
research and analysis of proxy issues, custom policy implementation, vote
recommendations, vote execution, and reporting and regulatory disclosure services
to institutional investors.199 As of June 2019, Glass Lewis had more than 360
employees in the U.S., the United Kingdom, Ireland, Germany, and Australia that
provide services to more than 1,300 clients that collectively manage more than $35
trillion in assets.200 Glass Lewis states that it covers more than 20,000 shareholder
meetings across approximately 100 global markets annually.201 Glass Lewis is not
registered with the Commission in any capacity.
 Egan-Jones was established in 2002 as a division of Egan-Jones Ratings
Company.202 Egan-Jones is a privately-held company that provides proxy services,
such as notification of meetings, research and recommendations on selected matters
to be voted on, voting guidelines, execution of votes, and regulatory disclosure.203
As of September 2016, Egan-Jones’ proxy research or voting clients mostly
consisted of mid- to large-sized mutual funds204 and the firm covered
approximately 40,000 companies.205 Egan-Jones Ratings Company (Egan-Jones’

199

See 2016 GAO Report, supra note 9, at 7.

200

See GLASS LEWIS, supra note 1869.

201

Id.

202

See 2016 GAO Report, supra note 9, at 7.

203

Id.

204

Id.

205

Id. While ISS and Glass Lewis have published updated coverage statistics on their websites, the most recent data
available for Egan-Jones was compiled in the 2016 GAO Report.
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parent company) is registered with the Commission as a Nationally Recognized
Statistical Ratings Organization.206
 The proxy advisory segment of Segal Marco Advisors was originally established in
1988 as Marco Consulting and is a privately-held company that provides
investment analysis and advice and proxy voting services to a large number of TaftHartley pension and public benefit plans.207 Marco Consulting was acquired by
Segal Advisors in 2017.208 As of July 2019, Segal Marco Advisors votes proxies
for roughly 8,000 companies annually.209 Segal Marco Advisors is registered with
the Commission as an investment adviser and identifies its work as a pension
consultant as one basis for registering as an adviser.210
 ProxyVote Plus is an employee-owned firm established in 2002 to provide proxy
voting services to Taft-Hartley pension fund clients.211 ProxyVote Plus conducts
internal research and analysis of voting issues and executes votes based on its
guidelines.212 ProxyVote Plus reviews and analyzes proxy statements and other
corporate filings and reports annually to its clients on proxy votes cast on their

206

See Order Granting Registration of Egan-Jones Rating Company as a Nationally Recognized Statistical Rating
Organization, Exchange Act Release No. 34-57031 (Dec. 21, 2007), available at https://www.sec.gov/ocr/ocr-currentnrsros.html#egan-jones.
207

See 2016 GAO Report, supra note 9, at 7.

208

See History, SEGAL MARCO ADVISORS, https://www.segalmarco.com/about-us/history/ (last visited Oct. 3, 2019).

209

See Corporate Governance and Proxy Voting, SEGAL MARCO ADVISORS,
https://www.segalmarco.com/services/corporate-governance-and-proxy-voting/ (last visited July 9, 2019).

210

See 2016 GAO Report, supra note 9, at 9. Segal Marco Advisors also indicates assets under management as
another basis for registering as an adviser. See Segal Advisors, Inc., Form ADV (July 1, 2019), available at
https://adviserinfo.sec.gov/IAPD/content/ViewForm/crd_iapd_stream_pdf.aspx?ORG_PK=114687.
211

See 2016 GAO Report, supra note 9, at 7.

212

Id. at 7–8.
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behalf.213 ProxyVote Plus is registered with the Commission as an investment
adviser and identifies its work as a pension consultant as the basis for registering as
an adviser.214
Of the five proxy voting advice businesses identified, ISS and Glass Lewis are the largest
and most often used for proxy voting advice.215
c. Registrants and Other Soliciting Persons
Registrants and other soliciting persons also would be affected by the proposed
amendments. Registrants that have a class of equity securities registered under Section 12 of the
Exchange Act as well as non-registrant parties that conduct proxy solicitations in respect to those
registrants are subject to the federal proxy rules.216 In addition, there are certain issuers that
voluntarily file proxy materials with the Commission. Finally, Rule 20a-1 under the Investment
Company Act subjects all registered management investment companies to the federal proxy
rules.217

213

Id. at 8.

214

See 2016 GAO Report, supra note 9, at 9.

215

See 2016 GAO Report, supra note 9, at 8, 41 (“In some instances, we focused our review on Institutional
Shareholder Services (ISS) and Glass Lewis and Co. (Glass Lewis) because they have the largest number of clients in
the proxy advisory firm market in the United States.”); see also Center on Exec. Comp. Letter, supra note 24, at 1
(noting that there are “two firms controlling roughly 97% of the market share for such services”); Soc. for Corp. Gov.
Letter, supra note 24, at 1 (“While there are five primary proxy advisory firms in the U.S., today the market is
essentially a duopoly consisting of Institutional Shareholder Services . . . and Glass Lewis & Co. . . . .”).

216

Foreign private issuers are exempt from the federal proxy rules under Rule 3a12-3(b) of the Exchange Act. See 17
CFR 240.3a12-3.

We are not aware of any asset-backed issuers that have a class of equity securities registered under Section 12 of the
Exchange Act. Most asset-backed issuers are registered under Section 15(d) of the Exchange Act and thus are not
subject to the federal proxy rules. Nine asset-backed issuers had a class of debt securities registered under Section 12
of the Exchange Act as of December 2018. As a result, these asset-backed issuers are not subject to the federal proxy
rules.
217

Rule 20a-1 under the Investment Company Act requires registered management investment companies to comply
with regulations adopted pursuant to Section 14(a) of the Exchange Act that would be applicable to a proxy
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As of December 31, 2018, there were 5,746 registrants that had a class of securities
registered under Section 12 of the Exchange Act (including 98 Business Development Companies
(“BDCs”)).218 As of the same date, there were 120 companies that did not have a class of
securities registered under Section 12 of the Exchange Act that voluntarily filed proxy
materials.219 As of August 31, 2019 there were 12,718 registered management investment
companies that were subject to the proxy rules: (i) 12,040 open-end funds, out of which 1,910
were Exchange Traded Funds (“ETFs”) registered as open-end funds or open-end funds that had
an ETF share class; (ii) 664 closed-end funds; and (iii) 14 variable annuity separate accounts
registered as management investment companies.220 The summation of these estimates yields

solicitation if it were made in respect of a security registered pursuant to Section 12 of the Exchange Act. See 17 CFR
270.20a-1.
“Registered management investment company” means any investment company other than a face-amount certificate
company or a unit investment trust. See 15 U.S.C. § 80a-4.
218

We estimate the number of registrants with a class of securities registered under Section 12 of the Exchange Act by
reviewing all Forms 10-K filed during calendar year 2018 with the Commission and counting the number of unique
registrants that identify themselves as having a class of securities registered under Section 12(b) or Section 12(g) of
the Exchange Act. Foreign private issuers that filed Forms 20-F and 40-F and asset-backed issuers that filed Forms
10-D and 10-D/A during calendar year 2018 with the Commission are excluded from this estimate.
BDCs are all entities that have been issued an 814- reporting number. Our estimate includes BDCs that may be
delinquent or have filed extensions for their filings, and it excludes 6 wholly-owned subsidiaries of other BDCs.

219

We identify issuers that voluntarily file proxy materials as those (1) subject to the reporting obligations of
Exchange Act Section 15(d) but that do not have a class of equity securities registered under Exchange Act Section
12(b) or 12(g) and (2) that filed any proxy materials during calendar year 2018 with the Commission. The proxy
materials we consider in our analysis are DEF14A, DEF14C, DEFA14A, DEFC14A, DEFM14A, DEFM14C,
DEFR14A, DEFR14C, DFAN14A, N-14, PRE 14A, PRE 14C, PREC14A, PREM14A, PREM14C, PRER14A and
PRER14C. Form N-14 can be a registration statement and/or proxy statement. We manually review all Forms N-14
filed during calendar year 2018 with the Commission and we exclude from our estimates Forms N-14 that are
exclusively registration statements.
To identify issuers reporting pursuant to Section 15(d) but not registered under Section 12(b) or Section 12(g), we
review all Forms 10-K filed in calendar year 2018 with the Commission and count the number of unique issuers that
identify themselves as subject to Section 15(d) reporting obligations but with no class of equity securities registered
under Section 12(b) or Section 12(g).

220

We estimate the number of unique registered management investment companies based on Forms N-CEN filed
between June 2018 and August 2019 with the Commission. Open-end funds are registered on Form N-1A. Closedend funds are registered on Form N-2. Variable annuity separate accounts registered as management investment
companies are trusts registered on Form N-3.
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18,584 registrants that may be affected to a greater or lesser extent by the proposed
amendments.221
The abovementioned estimates are an upper bound of the number of potentially affected
registrants because not all of these registrants may file proxy materials related to a meeting for
which a proxy voting advice business issues proxy voting advice in a given year. Out of the
18,584 potentially affected registrants mentioned above, 5,690 filed proxy materials with the
Commission during calendar year 2018.222 Out of the 5,690 registrants, 4,758 (84 percent) were
Section 12 or Section 15(d) registrants and the remaining 932 (16 percent) were registered
management investment companies.223
Further, there were 95 other soliciting persons that submitted proxy materials with the
Commission during calendar year 2018.224

The number of potentially affected Section 12 and Section 15(d) registrants is estimated over a different time period
(i.e., January 2018 to December 2018) than the number of potentially affected registered management investment
companies (i.e., June 2018 to August 2019) because there is no complete N-CEN data for the most recent full calendar
year (i.e., 2018). Registered management investment companies started submitting Form N-CEN in September 2018
for the period ended on June 30, 2018 with the Commission.
221

The 18,584 potentially affected registrants is the sum of:
 5,746 registrants with a class of securities registered under Section 12 of the Exchange Act;
 120 registrants without a class of securities registered under Section 12 of the Exchange Act that voluntarily
filed proxy materials; and
 12,718 registered management investment companies.

222

For details on the estimation of companies that filed proxy materials with the Commission during calendar year
2018, see supra note 218.

223

According to data from Forms N-CEN filed with the Commission between June 2018 and August 2019, there were
965 registered management investment companies that submitted matters for its security holders’ vote during the
reporting period: (i) 729 open-end funds, out of which 86 were ETFs registered as open-end funds or open-end funds
that had an ETF share class; (ii) 235 closed-end funds; and (iii) 1 variable annuity separate account. See Form N-CEN
Item B.10). The discrepancy in the estimated number of registered management investment companies submitting
proxy filings (i.e., 932) and Form N-CEN data (i.e., 965) likely is attributable to the different time periods over which
the two statistics are estimated.
224

We estimate other soliciting persons as the number of unique CIKs of entities that submitted Forms DEFC14A,
DEFN14A, and DFAN14A during calendar year 2018 with the Commission.
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2.

Certain Industry Practices

The proposed amendments would codify existing and create certain additional obligations
for proxy voting advice businesses that rely on exemptions from the information and filing
requirements of the proxy rules. The current practice of proxy voting advice businesses vary and
to the extent industry participants may already provide similar information or offer similar review
and comment opportunities under their own practices, such practices could affect our analysis of
the benefits and costs of the proposed amendments.
For example, we are proposing to augment existing obligations by specifying that detailed
disclosure of material conflicts of interest must be provided, as a condition to relying on the
exemptions in Rules 14a-2(b)(1) and (3), in the proxy voting advice and in any electronic medium
used to deliver the advice, including a discussion of the policies and procedures used to identify,
and steps taken to address, potential and actual conflicts of interest. We are aware that some
proxy voting advice businesses have disclosure practices and procedures regarding conflicts of
interest that may be similar to these proposed disclosure requirements.225 For example, Glass
Lewis has noted that it adds a statement to the front cover of its proxy voting advice when it
determines that there is a potential conflict of interest.226 Further, ISS has noted that its proxy
voting advice contains a legend indicating that the subject of the advice may be a client of ISS’
subsidiary, ISS Corporate Solutions, Inc. (ICS).227

225

See supra note 76.

226

See Glass Lewis Letter, supra note 16, at 9 (“Glass Lewis makes full disclosure to its clients to enable them the
opportunity to understand the nature and scope of the potential conflict and make an assessment about the reliability
or objectivity of the recommendation. This is done by adding a disclosure note to the front cover of the relevant proxy
research report when Glass Lewis determines that there is a potential conflict of interest (e.g., related to Glass Lewis’
ownership structure, business partnerships, client-submitted shareholder proposals, employee and outside advisors’
relationships and when an investment manager client is a public company or a division of a public company).”).

227

See Letter from Gary Retelny, President and Chief Executive Officer, Institutional Shareholder Services to the
Committee on Banking, Housing and Urban Affairs, U.S. Senate (July 6, 2018), at 4, available at
https://www.issgovernance.com/file/duediligence/20180706-iss-senate-hearing-statement.pdf (describing measures
ISS has historically taken to ensure transparency of any potential conflicts associated with ISS Corporate Solutions,
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We are also proposing conditions that would require that registrants and any other
soliciting person covered by the proxy voting advice be provided the opportunity to review and
provide feedback on the proxy voting advice that the proxy voting advice business intends to
deliver to its clients before such advice is disseminated. The availability and length of the period
for review and feedback would depend on how early the registrant filed its definitive proxy
statement.228 These amendments are intended to give registrants and other soliciting persons an
opportunity to engage with the proxy voting advice business and identify factual errors or
methodological weaknesses in the proxy voting advice before it is disseminated to clients.
We understand that Glass Lewis and ISS both currently provide some opportunities for
registrants to review and respond to some aspects of their proxy voting advice. Glass Lewis offers
a program that allows participating registrants to request, and be provided with, a data-only
version of its proxy voting advice prior to Glass Lewis completing the analysis based on that
data.229 This process enables registrants to notify Glass Lewis of any factual mistakes in the data
prior to Glass Lewis completing and publishing the analysis for its clients.230 Under this program,
registrants are provided 48 hours to review the draft analysis and provide corrections.231 ISS

Inc. (“ICS”), which is a subsidiary of ISS that provides governance tools and services to client) (“ISS’ institutional
clients can readily identify any potential conflict of interest through ISS’ primary client delivery platform,
ProxyExchange (PX), which provides information about the identity of ICS clients, as well as the types of services
provided to those registrants and the revenue received from them. Similarly, each proxy analysis and research report
issued by ISS contains a legend indicating that the subject of the analysis or report may be a client of ICS. This legend
also advises institutional clients about the way in which they can receive additional, specific details about any
registrant’s use of products and services from ICS, which can be as simple as emailing our Legal/Compliance
department . . . .”).
228

See proposed Rule 14a-2(b)(9)(ii)(A)(1) and (A)(2). If the registrant files its definitive proxy statement at least 45
calendar days before the security holder meeting date, it will be given five business days to complete an initial review
the proxy voting advice; if the registrant files less than 45 calendar days but at least 25 calendar days before the
meeting, it will be given no less than three business days to review. If the registrant files 25 calendar days or fewer
before the meeting, there would not be a requirement to provide a review opportunity.
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Glass Lewis Letter, supra note 16, at 6; see supra note 102.
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Glass Lewis Letter, supra note 16, at 6
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See Issuer Data Report, GLASS LEWIS, https://www.glasslewis.com/issuer-data-report/ (last visited July 30, 2019).
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offers Standard & Poor’s 500 companies and companies in comparable large capitalization indices
in certain countries outside the United States an opportunity to review a draft analysis for factual
errors prior to delivery of proxy voting advice to clients.232 ISS provides registrants one to two
business days to review draft proxy voting advice and provide feedback before ISS disseminates
the voting advice to clients.233
The proposed amendments also would provide registrants and other soliciting persons with
a final notice of voting advice. This notice, which must contain a copy of the proxy voting advice
that the proxy voting advice business will deliver to its clients, including any revisions to such
advice made as a result of the review and feedback period, must be provided by the proxy voting
advice business no later than two business days prior to delivery of the proxy voting advice to its
clients. We are not aware of any proxy voting advice business that provides registrants with such
copies of proxy voting advice before it is provided to clients. Most registrants do not become
aware of the data used in the proxy voting advice business’s analysis or the recommendations
derived therefrom until after the voting advice has been issued to the proxy voting advice
business’s clients, to the extent the registrant has access to the proxy voting advice at all.234
Finally, the proposed amendments would require that proxy voting advice businesses
include in their proxy voting advice and in any electronic medium used to deliver the proxy voting
advice, if requested by the registrant or other soliciting person, a hyperlink (or other analogous
electronic medium) to the registrant’s or other soliciting person’s statement regarding the proxy
voting advice. The statement would constitute a “solicitation” as defined in Rule 14a-1(1) and be
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See 2018 Roundtable Transcript, supra note 40, at 231–32 (comments of Mr. Gary Retelny) (“[W]e distribute prior
to publishing our final report, our draft report [to] the S&P 500 generally and other large global companies. We do
not do it for everyone.”); see also ISS Letter, supra note 9, at 10.
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See 2016 GAO Report, supra note 9, at 28.
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See, e.g., supra note 232.
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subject to the anti-fraud prohibitions of Rule 14a-9, as well as the filing requirements of Exchange
Act Rule 14a-2. Currently, if registrants have concerns with the recommendations of proxy voting
advice businesses, registrants can file additional definitive proxy materials with the Commission
to address their concerns with the recommendations or analysis, but such an effort may not be
effective. Some registrants have asserted that a large percentage of proxies are voted within 24 to
48 hours of proxy voting advice being issued235 and that it can be difficult to access and analyze
the proxy voting advice, formulate a response, and file the necessary materials with the
Commission within that time period.236
We do not have data that would allow us to examine with a meaningful degree of precision
the timing of when proxies are voted. In 2016, 2017, and 2018, the number of unique registrants
that filed proxy materials with the Commission was 5,690, 5,744, and 5,862, respectively.237
Table 2 below reports the total number of times registrants filed additional definitive proxy
materials in response to proxy voting advice in calendar years 2016, 2017, and 2018.238 Table 2
also reports the number of instances registrants indicated particular concerns with respect to the
proxy voting advice.239
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See, e.g., 2018 Roundtable Transcript, supra note 40, at 242 (comment of Mr. Adam Kokas) (“[W]ithin a day or so
of the report coming out, depending on the firm, 30 to 45 percent of our shares are voted within 24 to 48 hours.”); Soc.
for Corp. Gov. Letter, supra note 24, at 3 (“Anecdotal evidence from some of our members consistently shows that as
much as 30% of the total shareholder votes are cast within 24 hours of the ISS and Glass Lewis recommendations
being released to their subscribers . . . .”); see also Placenti, supra note 40, at 8.
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See 2018 Roundtable Transcript, supra note 40, at 228 (comment of Mr. Adam Kokas) (“[F]or all of these things
related to proxy advisory firm reports and voting, there’s a before and there’s an after. So once the report is issued, it
is an uphill battle, to say the least, from a public company perspective, certainly from a small to mid-market cap
company, filing SEC solicitation materials or doing other things to try to correct the record are very difficult.”).
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See supra note 218 for details on the estimation of registrants that filed proxy materials with the Commission
during a calendar year.
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Id.
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We divide registrant concerns into five categories: 1) factual errors, 2) analytical errors, 3) general or policy
disputes, 4) amended or modified proposal, and 5) other. We classify a concern as “factual errors” when the registrant
identifies what it considers to be incorrect data or inaccurate facts that the proxy voting advice business uses in some
part as a basis for its negative recommendation. We classify a concern as “analytical errors” when the registrant
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Table 2: Registrant Concerns Identified in Additional Definitive Proxy Materials
Type of Registrant Concern
Amended or
Analytical
General or
modified
errors
policy dispute
proposal

Year

Filings

Factual errors

Other

2016

99

24

40

54

18

11

2017

77

13

28

42

10

8

2018

84

17

28

58

6

2

Although not required, registrants sometimes indicate in their additional definitive proxy
materials the date on which they first became aware of the proxy voting advice business’s voting
advice. The date may represent the date the proxy voting advice was issued or may represent the
date an advance copy was provided to the registrant. For example, in 2018, in 14 of the 84 filings,
the registrant indicated the date on which it first became aware of voting advice issued by a proxy
voting advice business.240 Among those 14 filings, the median (average) number of business days
between the proxy voting advice business issuing its advice and the registrant filing amended
proxy materials was 3 (3.8) business days.241 The median (average) number of business days

identifies what it considers to be methodological errors in the proxy voting advice business’s analysis that it used as a
basis for its negative recommendation. We classify a concern as “general or policy disputes” when the registrant does
not dispute the facts or the analytical methodology employed but instead generally espouses the view that specific
evaluation policies or the evaluation framework established by the proxy voting advice business are overly simplistic
or restrictive and do not adequately or holistically capture the merits of the proposal. We classify a concern as
“amended or modified proposal” when the registrant responds to a current or prior year negative recommendation
from a proxy voting advice business by indicating that it has amended or modified proposals or existing governance
practices prior to the annual meeting and requests investor consideration of these facts in making their vote. Finally,
we classify as “other” those concerns where the registrant objects to the proxy voting advice business’s negative
recommendation but does not specifically cite nor respond to the rationale for the negative recommendation and
instead makes a generalized argument in favor of the proposal. Registrants may have more than one concern with a
proxy voting advice business’s voting advice, so the number of firms filing amended proxy materials may not equal
the sum of concern types within a given year.
240

For 2017 and 2016, the number of filings indicating the date on which the registrant became aware of a proxy
voting advice business’s voting advice was 14 of 77 and 21 of 99, respectively.

241

The median (average) number of business days between the proxy voting advice business issuing its advice and the
registrant filing additional definitive proxy materials for 2017 and 2016 was 4.5 (6.4) and 3 (5), respectively.
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remaining until the shareholder meeting was to take place with regard to those 14 filings was 9.5
(10.3) business days.242
It may be the case that, as discussed above, some registrants expect a large percentage of
proxies to be voted within a short period of time following the issuance of proxy voting advice.243
As a result, some registrants may not file additional definitive proxy materials if they do not have
the resources to do so quickly or if they do not think the effort would have a meaningful impact on
votes.244 This decision may deprive market participants of information that would reasonably be
expected to affect a voting or investment decision.
C. Benefits and Costs
We discuss the economic effects of the proposed amendments below. For both the benefits
and the costs, we consider each piece of the proposed amendments in turn. The proposed
amendments include: (1) amendments to the definition of solicitation in Rule 14a-1(1); (2)
conditioning availability of the exemptions in Rules 14a-2(b)(1) and (b)(3) on proxy voting advice
businesses providing disclosure regarding conflicts of interest; (3) conditioning availability of
those exemptions on proxy voting advice businesses providing registrants and certain soliciting
persons the opportunity to review and respond to draft proxy voting advice, subject to the
registrant or other soliciting persons filing definitive proxy statements at least 25 calendar days
(45 calendar days, if the longer review and response period is desired) before the relevant meeting;
and (4) an amendment to the examples in Rule 14a-9 of disclosure that, if omitted from a proxy
solicitation, may be misleading.
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The median (average) number of business days remaining until the shareholder meeting was to take place in 2017
and 2016 was 5.5 (8.4) and 8 (12.8), respectively.
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See supra note 235.

244

See supra note 236.
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1.

Benefits

First, we are proposing to codify the Commission’s interpretation that, as a general matter,
proxy voting advice constitutes a solicitation within the meaning of the Exchange Act Rule 14a1(l). Overall, we do not expect this proposed amendment to have a significant economic impact
because it codifies an already-existing Commission interpretation. Nonetheless, at the margins,
this proposed amendment may benefit proxy voting advice businesses and their clients to the
extent that codifying this interpretation in the Commission’s proxy rules provides more clear
notice that Section 14(a) and the proxy rules apply to proxy voting advice. We also are proposing
to amend Rule 14a-1(l)(2) to clarify that the furnishing of proxy voting advice by certain persons
would not be deemed a solicitation. Specifically, voting advice from a person who furnishes such
advice only in response to an unprompted request for the advice would not be deemed a
solicitation. Again, we do not expect this proposed amendment to have a significant economic
impact because it codifies the Commission’s longstanding view that such a communication should
not be regarded as a solicitation subject to the proxy rules.
Second, we are proposing to amend rule 14a-2(b) to make the availability of the
exemptions in Rules 14a-2(b)(1) and (b)(3) for proxy voting advice businesses contingent on
providing enhanced disclosure of conflicts of interest specifically tailored to proxy voting advice
businesses and the nature of their services.245 The proposed conflicts of interest disclosures are
intended to augment existing requirements by specifying detailed disclosures about conflicts of
interest that must be provided in proxy voting advice. The disclosures provided under the
proposed amendments would need to be sufficiently detailed so that clients of proxy voting advice
businesses can understand the nature and scope of the interest, transaction, or relationship and
assess the objectivity and reliability of the proxy voting advice they receive. In addition, proxy
245

See supra note 84.
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voting advice businesses would be required to disclose any policies and procedures used to
identify, as well as the steps taken to address, any material conflicts of interest, whether actual or
potential, arising from such relationships and transactions. The proposed amendments also would
specify that the enhanced conflicts disclosures must be provided in the proxy voting advice and in
any electronic medium used to deliver the advice.
The proposed amendments could benefit the clients of proxy voting advice businesses by
enabling them to better assess the objectivity of the proxy voting advice businesses’ advice against
potentially competing interests. The proposed amendment could also benefit clients of proxy
voting advice businesses because they would receive the same information about potential
conflicts of interest, regardless of which exemption the proxy voting advice business relies upon
for its proxy voting advice (currently, only proxy voting advice businesses relying on the 14a2(b)(3) exemption are required to provide disclosure about conflicts of interest). Furthermore, the
requirement that conflicts of interest disclosures be included in the proxy advisor’s voting advice
could benefit clients of proxy voting advice businesses by making more standard the manner in
which such information is disclosed and ensuring that the required disclosures receive due
prominence and can be considered together with proxy voting advice at the time clients are
making voting determinations. This may, in turn, make it easier or more efficient for such clients
to review and analyze the conflicts disclosure. Disclosure of material conflicts of interest can lead
to more informed decision making, and we anticipate that institutional investors would use
information from disclosures of material conflicts of interest to make more informed voting
decisions. Thus, to the extent they cause the clients of proxy voting advice businesses to make
more informed voting decisions on investors’ behalf, these disclosure requirements could also
benefit investors. Further, these disclosures could make it easier and more efficient for clients that
are investment advisers to evaluate and determine whether to retain proxy voting advice
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businesses, in order to ensure that the investment adviser discharges its fiduciary duty to cast votes
in the best interest of its clients.
As we discuss in Section II.B.1 above, we are aware that some proxy voting advice
businesses have asserted that that they have practices and procedures that address conflict of
interest concerns.246 Even where certain proxy voting advice businesses may provide detailed
disclosure about conflicts of interest under existing practices, requiring this disclosure as a
condition to the proxy rule exemptions would help to ensure that the disclosure is more consistent
across the proxy voting advice provided by proxy voting advice businesses, and would provide
users of that advice with ready and timely access to such disclosure in the proxy voting advice and
in any electronic medium used to deliver the advice. We believe this would allow clients of proxy
voting advice businesses to more efficiently access and assess the conflicts disclosure. We note,
however, to the extent that proxy voting advice businesses currently provide information that
meets or exceeds the proposed disclosure requirements, the benefits we describe above would be
more limited.247
Third, the proposed amendments to Rule 14a-2(b)(9) would, subject to the registrant or
other soliciting persons filing definitive proxy statements at least 25 calendar days (45 calendar
days, if the longer review and response period is desired) before the relevant meeting, require that
proxy voting advice be provided to registrants and other soliciting persons before it is
disseminated to clients of proxy advice businesses, in order to allow such registrants and other
soliciting persons an opportunity for their review and feedback. The proposed amendments also
would require that a proxy voting advice business, upon request, include in its proxy voting advice
a hyperlink or other analogous electronic medium that leads to the registrant’s or other soliciting
246

See supra note 76.
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See supra note 76.
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person’s response to the advice. We believe the proposed amendments would benefit clients of
proxy voting advice businesses—and thereby ultimately benefit the investors they serve—by
enhancing the overall mix of information available to those clients as they assess voting
recommendations and make determinations about how to cast votes. Providing a standardized
opportunity for registrants and other soliciting persons to review and provide feedback could also
help identify factual errors or methodological weaknesses in the proxy voting advice businesses’
analysis that could undermine the reliability of their proxy voting recommendations. To the extent
that proxy voting advice businesses refine their advice based on feedback from registrants and
other soliciting persons, users of the advice and the investors they serve (if applicable) could
benefit from more accurate and complete voting advice. Even where the proxy voting advice is
not revised based on feedback received, clients of these businesses may still benefit from having
ready and timely access to the registrant’s and other soliciting person’s perspective when
considering the advice, such as where there are differing views about the proxy advisor’s
methodological approach or other differences of opinion that the registrant or other soliciting
person believes are relevant to the voting advice. This is particularly true where, as may often be
the case, clients of proxy voting advice businesses must make voting decisions in a compressed
time period.
The proposed amendments also could benefit registrants and other soliciting persons by
providing them the opportunity to identify any factual errors or methodological weaknesses that
may underlie relevant proxy voting advice before it is disseminated and potentially relied upon by
clients to make voting determinations. Similarly, by providing registrants and other soliciting
persons the opportunity to include within the advice a link to their response, these parties would be
able to communicate their views at the same time as the views of the proxy voting advice business
are presented and in a manner they deem most appropriate or effective. Taken together, these
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factors may give assurance to registrants and other soliciting persons that clients of proxy voting
advice businesses have access to accurate and reliable information and to all views related to
matters upon which they are asked to vote.
As we discuss in Section III.B.2, some proxy voting advice businesses have internal
policies and procedures aimed at enabling feedback from registrants before their voting advice is
issued. To the extent that proxy voting advice businesses currently enable feedback from
registrants, the benefits we describe above would be more limited. While some proxy voting
advice businesses provide opportunities for review and feedback, these existing practices may be
inadequate to address registrants’ or other soliciting persons’ concerns and ensure that those who
make proxy voting decisions receive information that is complete and accurate in all material
respects. In addition, it does not appear that proxy voting advice businesses currently provide all
registrants and other soliciting persons with an opportunity to review proxy voting advice.248 The
proposed requirements could benefit clients of proxy voting advice businesses by standardizing
the review and feedback process so that all clients would benefit from changes that result from a
registrant’s feedback and also from the ability to access a registrant’s response if the registrant
chooses to provide one.
We note that the benefits described above also would be limited to the extent registrants
already respond to proxy voting advice by filing additional definitive proxy materials and those
additional definitive proxy materials are effective in informing voting determinations. As
discussed above, however, due to timing considerations, it may be difficult for registrants or other
soliciting persons to respond effectively to proxy voting advice by filing amended proxy
materials.249 We also note that to the extent the 45 and 25 calendar day filing thresholds
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See supra note 100.
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See supra Section III.B.2.

102

encourage registrants and other soliciting persons to file their definitive proxy statements earlier
than they otherwise would, this could benefit investors generally as they would have more time to
review the materials and, as discussed below to help mitigate potential costs for proxy voting
advice businesses.
Finally, we are proposing to amend Rule 14a-9 to add as an example of what could be
misleading, if omitted, certain disclosures that are relevant to proxy voting advice, specifically
disclosures related to the proxy voting advice business’s methodology, sources of information,
conflicts of interest or the use of standards that materially differ from relevant standards or
requirements that the Commission sets or approves. There is a risk that, where such disclosures
are omitted, clients of proxy voting advice businesses may make their voting determinations based
on incomplete information regarding the basis of the proxy voting advice, or upon a
misapprehension that a registrant is not in compliance with applicable laws or regulations.
We do not expect the proposed amendment to the list of examples in Rule 14a-9 to
significantly alter existing disclosure practices, as it would largely codify existing Commission
guidance on the applicability of Rule 14a-9 to proxy voting advice.250 To the extent the proposed
amendment prompts some proxy voting advice businesses to provide additional disclosure about
the bases for their voting advice, the clients of these businesses—and the investors they serve—
may benefit from receiving additional information that could aid in making voting determinations.
For example, clients may benefit from more clarity about how proxy voting advice business
standards or criteria differ from existing regulatory requirements. We note, however, that this
benefit to clients of proxy voting advice businesses would be more limited to the extent the clients
already are aware of, and incorporate in their consideration of proxy voting advice, existing
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See Commission Interpretation on Proxy Voting Advice, supra note 19, at 11–13.

103

regulatory requirements and understand how such requirements differ from the standards and
criteria applied by proxy voting advice businesses.
2.

Costs

We expect that proxy voting advice businesses as well as registrants and other soliciting
persons would incur direct costs as a result of the proposed amendments. We expect clients of
proxy voting advice businesses and investors may incur indirect costs as well. In this section, we
analyze these costs in terms of how the proposed amendments would change disclosure and
engagement practices for proxy voting advice businesses relative to the baseline. We note that, to
the extent that proxy voting advice businesses incur costs associated with the risk of a failure to
comply with the proposed conditions, these costs may be mitigated by the proposed provision
specifying that an immaterial or unintentional failure to comply with the new conditions would not
result in a loss of the proxy rule exemptions. Further, to the extent that any of the proposed
amendments impose direct costs on proxy voting advice businesses and to the extent those costs
are passed along, the proposed amendments could create indirect costs for clients of proxy voting
advice businesses, including investment advisers and other institutional investors, and the
underlying investors they serve, if applicable.
First, with respect to the proposed amendments to Rule 14a-1(l), we do not expect these
amendments to have a significant economic impact because they codify already existing
Commission interpretations and views about the applicability of the federal proxy rules to proxy
voting advice.
Second, the proposed conflicts of interest disclosure requirements would impose a direct
cost on proxy voting advice businesses. For example, proxy voting advice businesses would bear
any direct costs associated with: (i) reviewing and preparing disclosures describing their conflicts;
(ii) developing and maintaining methods for tracking their conflicts; (iii) seeking legal or other
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advice; and, (iv) updating their voting platforms. Proxy voting advisory businesses that are
investment advisers are already required to identify conflicts and to eliminate or make full and fair
disclosure of those conflicts.251 Further, proxy voting advisory businesses that are retained by
investment advisers to assist them in discharging their proxy voting duties may already provide
such conflicts disclosure in connection with the investment advisers’ evaluation of the capacity
and competency of the proxy voting advice business. We are unable to provide quantitative
estimates of these direct costs on proxy voting advice businesses for three reasons. The facts and
circumstances unique to each proxy voting advice business and the nature of its material interests,
transactions, and relationships will dictate the disclosure it provides. In addition, as discussed in
Section II.B.1 above, boilerplate language would not be sufficient to satisfy proposed Rule 14a2(b)(9)(i). Under the rule, a proxy voting advice business would have to provide conflicts
disclosure with enough specificity to enable its proxy advisory clients to adequately assess the
objectivity and reliability of the proxy voting advice. As a result, the disclosure provided by the
proxy voting advice business could differ depending on the circumstances (e.g., depending on the
scope of services they provide their clients and the subject registrant) and be subject to change in
the future as both the business’s and its clients’ interests change. Finally, proxy voting advice
businesses’ direct costs will depend on the extent to which their current practices and procedures
would meet or exceed the proposed disclosure requirements.252
Third, with respect to the proposed requirement that registrants and other soliciting persons
be given an opportunity to review and provide feedback on the proxy voting advice and receive a
final notice of voting advice, the business would bear direct costs. Specifically, such businesses
251

See Commission Interpretation Regarding Standard of Conduct for Investment Advisers, Release No. IA-5248
(June 5, 2019), 84 FR 33669, at 33671 (July 12, 2019).
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See supra note 89. We solicit comment and data on the extent to which current proxy voting advice business
practices and procedures would meet or exceed proposed disclosure requirements.
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would bear any direct costs associated with: (i) modifying current systems, or developing and
maintaining systems to track the timing associated with these new requirements; (ii) modifying
current systems and methods, or developing and maintaining new systems and methods to share
the proxy voting advice with registrants and other soliciting persons; and (iii) delivering draft
voting advice to registrants and other soliciting persons for their review and feedback. While
some proxy voting advice businesses may already have systems in place to address some or all of
these mechanics,253 we are not able to estimate the costs associated with modifying or developing
these systems and methods. To the extent proxy voting advice businesses already have similar
systems in place, any additional direct cost may be limited. Because we lack data on the extent to
which proxy voting advice businesses already have similar systems in place, we are unable to
quantify this potential cost.
The requirement to provide proxy voting advice to registrants and other soliciting persons
for their review and feedback would increase the risk that commercially sensitive information
about proxy voting advice may be disseminated more broadly. To mitigate this risk, the proposed
amendments to Rule 14a-2(b)(9) would allow proxy voting advice businesses to require that
registrants and other soliciting persons agree to keep the information confidential as a condition of
receiving the proxy voting advice. We believe this provision would mitigate potential costs to
proxy voting advice businesses by allowing them to maintain control over the dissemination of
their proxy voting advice and minimize the risk of unintentional or unauthorized release.
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See, e.g., Glass Lewis Letter, supra note 16, at 5–6 (“Glass Lewis has a resource center on its website designed
specifically for the issuer community via which public companies, their directors and advisors can, among other
things: (i) submit company filings or supplementary publicly available information; (ii) participate in Glass Lewis’
Issuer Data Report (‘IDR’) program, prior to Glass Lewis completing and publishing its analysis to its investor clients;
and (iii) report a purported factual error or omission in a research report, the receipt of which is acknowledged
immediately by Glass Lewis, then reviewed, tracked and dealt with internally prior to responding to the company in a
timely manner.”).
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The proxy voting advice business may also incur costs associated with processing and
considering the registrant’s or other soliciting person’s feedback and making determinations as to
whether changes to the proxy voting advice are necessary or appropriate based on such feedback.
Further, allowing registrants and other soliciting persons time to review and provide feedback on
voting advice could delay when the businesses deliver their advice to clients. This may require
proxy voting advice businesses to renegotiate their agreements with clients to the extent that proxy
voting advice businesses may be contractually obligated to deliver their advice by specified dates.
Alternatively, the proxy voting advice businesses may need to expend greater resources to ensure
delivery by the date on which they would have delivered the advice in the absence of the
requirement to allow registrants and other soliciting persons the opportunity to review and provide
feedback on the proxy voting advice. These additional costs could be mitigated by the proxy
voting advice business receiving more time than it otherwise would to review the definitive proxy
statements as a result of the incentives created by the 45 calendar days and 25 calendar days filing
thresholds in proposed Rule 14a-2(b)(9)(ii). We lack the data necessary to quantify this cost.
Additionally, allowing a registrant or other soliciting person to review and provide feedback on
the voting advice before the proxy voting advice business provides it to its clients could impact
perceptions about the independence and objectivity of the advice.254 This, in turn, could affect the
willingness of investment advisers and other clients to engage the services of proxy voting advice
254

See ISS Letter, supra note 9, at 11 (“Although we understand that some issuers believe they should have the right
to review and object to every vote recommendation ISS makes – and in some cases, even interject their views into ISS
proxy research reports – granting issuers such extreme influence over independent proxy advice would interfere with a
proxy adviser’s fiduciary responsibility to its clients, and hurt both investors and the integrity of the voting process.”);
see also 2018 Roundtable Transcript, supra note 40, at 232 (comment of Gary Retelny) (“[M]any of our clients do not
like us sharing our report with registrants prior to them seeing it. They want to be the first ones to see it. So there is a
tension there between sharing the report itself with the registrant prior to sending it to the ones that actually pay for it.
Right?”); Glass Lewis Letter, supra note 16, at 8 (“We believe that allowing an issuer to engage with us during the
solicitation period may lead to discussions about the registrant’s proxy, thereby providing registrants with an
opportunity to lobby Glass Lewis for a change in policy or a specific recommendation against management. To
ensure our research is always objective, Glass Lewis takes this added precaution and postpones any engagements until
after the solicitation period has ended . . . .”).
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businesses. Although the feedback process may give users of the advice more confidence that it is
accurate and informed by the issuer’s review, this consultation process has been noted by some as
possibly affecting the independence and objectivity of the advice. This possible concern may be
limited by the fact that the proposed rules would not require proxy voting advice businesses to
make changes to the voting advice based on a registrant’s feedback. Proxy voting advisory
businesses also may develop other practices and policies to assure clients of their independence
from the registrant.
Registrants and other soliciting persons also would incur direct costs associated with
coordinating with proxy voting advice businesses to receive the proxy voting advice, reviewing
the proxy voting advice within a relatively compressed timeframe, and determining whether to
offer feedback to the proxy voting advice business regarding factual or methodological issues or
other matters pertaining to the proxy voting advice. Because the extent of the registrant or other
soliciting person’s engagement with the proxy voting advice business would depend upon the
particular facts and circumstances of the proxy voting advice and any issues identified therein, as
well as the resources of the registrant or other soliciting person, it is difficult to provide a
quantifiable estimate of these costs.
To the extent proxy voting advice businesses do not deliver their voting advice by the date
on which they would have delivered the voting advice in the absence of the requirement to allow
registrants and other soliciting persons the opportunity to review and provide feedback on the
voting advice, clients of proxy voting advice businesses would incur an indirect cost in that they
would have less time to consider the business’s voting advice prior to the proxy vote. This cost
may be mitigated, however, to the extent that the advice they do eventually receive would be
based on more accurate, transparent, and complete information.
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If registrants and other soliciting persons choose to provide a statement regarding the
proxy voting advice, registrants and other soliciting persons would incur costs of drafting a
statement, providing a hyperlink (or other analogous electronic medium) to the proxy voting
advice business, maintaining their statement online, and coordinating timing with proxy voting
advice businesses for the filing of supplementary proxy materials.255 We do not have data with
respect to these costs. The proxy voting advice business would also incur a direct cost of
including that hyperlink or other analogous electronic mechanism. We believe this cost would be
small.
Finally, the proposed amendments to Rule 14a-9 may impose direct costs on proxy voting
advice businesses to the extent the proposed amendment prompts some proxy voting advice
businesses to provide additional disclosure about the bases for their voting advice. We expect any
such costs to be minimal, especially given that most of the examples were already included in
existing Commission guidance.256
D. Effects on Efficiency, Competition, and Capital Formation
1.

Efficiency

As discussed in Section II.B above, proxy voting advice businesses perform a variety of
functions for their clients, including analyzing and making voting recommendations on matters
presented for shareholder vote and included in registrants’ proxy statements. As an alternative to
utilizing these services, clients of proxy voting advice businesses could instead conduct their own
analysis and execute votes internally.257
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Registrants are not required to respond to proxy voting advice nor are required to request that a hyperlink or other
analogous electronic means be included in the proxy. Presumably, registrants would respond to proxy voting advice
only when they believe doing so would have a net beneficial effect for them.
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See supra notes 45, 51 and accompanying text.
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Clients of proxy voting advice businesses may also rely on some combination of internal and external analysis.
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We believe that, for purposes of general analysis, it is appropriate to assume that the cost
of analyzing matters presented for shareholder vote would not vary significantly with the size of
the position being voted. Given the costs of analyzing and voting proxies, the services offered by
proxy voting advice businesses may offer economies of scale relative to their clients performing
those functions themselves. For example, a GAO study found that among 31 institutional
investors, large institutions rely less than small institutions on the research and recommendations
offered by proxy voting advice businesses.258 Small institutional investors surveyed in the study
indicated they had limited resources to conduct their own research.259
By establishing requirements that promote accuracy and transparency in proxy voting
advice, the proposed amendments could lead to an increased demand for voting advice from proxy
voting advice businesses. To the extent proxy voting advice businesses offer economies of scale
relative to their clients performing certain functions themselves, increased demand for, and
reliance upon, proxy voting advice business services could lead to greater efficiencies in the proxy
voting process. At the same time, as discussed above and below, the proposed amendments would
impose certain additional costs on proxy voting advice businesses. As discussed above, these
costs to proxy voting advice businesses could reduce compliance costs for their clients. To the
extent these costs are greater than the related benefits (or vice versa) it could lead to decreased (or
increased) demand for proxy voting advice business services, and there would be fewer (or more)
efficiencies in the proxy voting process.
2.

Competition

258

See 2007 GAO Report, supra note 9, at 2.
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Id.
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As noted above, the proposed amendment could lead to increased demand for proxy voting
advice business services. Increased demand for their services could, in turn, lead to increased
competition among proxy voting advice businesses to meet that increased demand. Alternatively,
the increased demand for advisory services could lead to an increase in the number of proxy
voting advice businesses in the marketplace, also leading to an increase in competition among
proxy voting advice businesses.
In addition to potentially increasing demand for voting advice from proxy voting advice
businesses by establishing requirements that promote accuracy and transparency in proxy voting
advice, the requirements that promote accuracy and transparency in proxy voting advice could
stimulate competition among proxy voting advice businesses with respect to the quality of advice.
In particular, clients of proxy voting advice businesses may be better able to assess conflicts and
the accuracy of advice, which could, in turn, cause proxy voting advice businesses to compete
more on those dimensions.260
It is also possible, however, that the proposed amendments could have the opposite effect
on competition. The proposed amendments would cause proxy voting advice businesses to incur
certain additional compliance costs as discussed in Section II.C.2 above that may or may not be
offset by a reduction in compliance costs for their clients. It is difficult to predict how those costs
and benefits would be shared among, or between, proxy voting advice businesses and their clients.
If costs borne by proxy voting advice businesses are large enough to cause some businesses to exit
the market or potential entrants to stay out of the market, the proposed rules could decrease
competition. Alternatively, if proxy voting advice businesses do try to pass along the costs, or
some component thereof, to their clients, it is possible that those costs would be large enough to
260

Because disclosure under the proposed amendment occurs within the context of private business relationships
rather than being public disclosure, this effect on competition is limited to the extent proxy voting advice business
clients would use more than one proxy voting advice business.
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cause some clients to develop internal functions to assist with proxy voting responsibilities,
thereby reducing demand for, and potentially competition among, proxy voting advice businesses.
Additionally, it is possible that given certain industry practices, the increase in costs could
affect proxy voting advice businesses differently. For example, we understand that the two largest
proxy voting advice businesses, ISS and Glass Lewis, have processes in place for disclosing
certain aspects of their analysis to certain registrants prior to making a recommendation to clients.
It is possible that the costs associated with the proposed amendments could affect certain other
proxy voting advice businesses more significantly than ISS and Glass Lewis.261 A differential
effect on costs across proxy voting advice businesses could, in turn, affect competition within the
proxy advisory industry. Further, to the extent the costs associated with the proposed amendments
would disproportionately affect proxy voting advice businesses other than ISS and Glass Lewis,
the proposed amendments could lead to a reduction in competition among proxy voting advice
businesses.262

261

We note that one proxy voting advice business commenter recommended rulemaking that would provide
registrants with a process by which they could appeal a proxy voting advice business’s voting advice. See Letter from
Saul Grossel, COO, Egan-Jones (Nov. 14, 2018), at 2. In particular, the commenter recommended that, “issuers
should be given the opportunity to review a draft copy of reports prior to their release. Id. If issuers disagree with the
analysis and/or recommendations of the proxy advisor, they should be provided the opportunity to state their dissent.”
Id. The fact that a proxy voting advice business other than Glass Lewis or ISS recommended that registrants should
be offered the opportunity to review and provide feedback on proxy voting advice may suggest that the costs
associated with the review and feedback process would not disproportionately affect certain proxy voting advice
businesses.
262

The 2007 GAO Report addresses several issues related to the proxy voting advice industry, including a lack of
competition within the industry. See 2007 GAO Report, supra note 9, at 13–14 (“[P]roxy advisory firms must offer
comprehensive coverage of corporate proxies and implement sophisticated technology to attract clients and compete.
For instance, institutional investors often hold shares in thousands of different corporations and may not be interested
in subscribing to proxy advisory firms that provide research and voting recommendations on a limited portion of these
holdings. As a result, proxy advisory firms need to provide thorough coverage of institutional holdings, and unless
they offer comprehensive services from the beginning of their operations, they may have difficulty attracting clients. .
. . The initial investment required to develop and implement such technology can be a significant expense for
firms.”).
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3.

Capital Formation

In facilitating the ability of clients of proxy voting advice businesses to make informed
voting determinations, the proposed amendments could ultimately lead to improved investment
outcomes for investors. This in turn could lead to a greater allocation of resources to investment.
To the extent that the proposed amendments lead to more investment, we could expect greater
demand for securities, which could, in turn, promote capital formation. Additionally, more
accurate information may improve the efficient allocation of capital. However, given the many
factors that can influence the rate of capital formation, any effect of the proposed amendments on
capital formation is expected to be small.
E. Reasonable Alternatives
1.

Require proxy voting advice businesses to include full registrant response in
the businesses’ voting advice

Rather than including a hyperlink or any other analogous electronic medium directing the
recipient of the advice to a written statement prepared by the registrant or other soliciting person,
we could require proxy voting advice businesses to include a full response in the voting advice
these businesses provide to their clients. Including a registrant’s full response in the voting advice
would benefit clients of proxy voting advice businesses by allowing them to avoid the additional
step of “clicking through” to the response. Including a full response in the voting advice provided
by proxy voting advice businesses also could benefit registrants and other soliciting persons by
having their responses more prominently displayed, depending on where in the advice the
response is included.
However, requiring inclusion of the registrant’s full response in the voting advice provided
by proxy voting advice businesses could disrupt the ability of such businesses to effectively design
and prepare their reports in the manner that they and their clients prefer. Also, registrants would
lose the flexibility to present their views in the manner they deem most appropriate or effective.
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2.

Different timing for, or number of, reviews

The proposed amendments require a five or three business day review and feedback period
depending on how many days before the shareholder meeting the registrant files its definitive
proxy statement. Alternatively, we could propose a shorter or longer period. A shorter period
could hamper the ability of registrants and other soliciting persons to engage meaningfully with
proxy voting advice businesses regarding their advice, whereas a longer period could disrupt the
ability of proxy voting advice businesses to deliver their voting advice to clients in a timely
fashion. The proposed period reflects a balancing of the ability of registrants and other soliciting
persons covered by proxy voting advice to review and provide feedback on the advice before it is
disseminated to the business’s clients and the challenges typically faced by proxy voting advice
businesses to prepare and deliver their voting advice to clients within very narrow timeframes.
We believe the proposed timeframes for registrants and other soliciting persons to review and
provide feedback on proxy voting advice strike an appropriate balance between those two
competing considerations.
Also, the proposed amendments would require that a final notice of proxy voting advice be
provided to allow registrants and other soliciting persons two business days to determine whether
to provide a statement in response to the proxy advice and request that a hyperlink to the statement
be included in the proxy voting advice. Alternatively, we could require that only the review and
feedback period be provided, with no subsequent final notice of voting advice. Providing only the
review and feedback period would reduce the potential disruptions for proxy voting advice
businesses associated with the proposed engagement procedures. However, limiting registrants
and other soliciting persons to the review and feedback period, with no subsequent final notice of
voting advice also would make it difficult for them to know whether proxy voting advice
businesses had incorporated their feedback prior to disseminating their proxy voting advice to
clients. The ability for registrants and other soliciting persons to prepare a timely and accurate
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response and to include in a hyperlink (or other analogous electronic medium) also would be
limited.
3.

Public disclosure of conflicts of interest

The proposed amendments require that proxy voting advice businesses include in their
advice (and in any electronic medium used to deliver the advice) certain conflicts of interest
disclosures. We could require that those conflicts of interest disclosures be made publicly rather
than just to clients. Public disclosure of proxy voting advice businesses’ conflicts of interest could
allow beneficial owners to assess the conflicts for themselves. While there may be some benefit to
beneficial owners from having access to this information, this benefit may be limited given that
many beneficial owners have delegated investment management functions to others in the first
place and thus would not be receiving the advice.
4.

Require additional mandatory disclosures in proxy voting advice

In addition to requiring the proposed conflicts of interest disclosures, we could require that
proxy voting advice businesses include in their proxy voting advice additional disclosures, such as
disclosure regarding the proxy voting advice business’s methodology, sources of information, or
disclosures regarding the use of standards that materially differ from relevant standards or
requirements that the Commission sets or approves. Proxy voting advice businesses’ clients may
benefit from having consistent disclosure on such matters as they assess the voting advice and
make decisions regarding their utilization of the voting advice. However, such disclosures may
not be material or necessary to assess proxy voting advice in all instances, and would result in
increased costs to proxy voting advice businesses. Certain information may also comprise
proprietary information, disclosure of which, depending on the degree required, may result in
competitive consequences to proxy advisory firm businesses. In light of these considerations, the
proposed rules would not require such disclosures in all instances. However, we have requested
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comment on whether these or other disclosures should be required as a condition to reliance on
Rue 14a-2(b)(1) or (3) by proxy voting advice businesses.
5.

Require disabling of pre-populated and automatic voting mechanisms

The proposed amendments do not condition the availability of the Rules 14a-2(b)(1) and
14a-2(b)(3) exemptions on a proxy voting advice business structuring its voting platform to
disable the automatic submission of votes in instances where a registrant has submitted a response
to the voting advice. Alternatively, we could require such a condition. Or, we could require proxy
voting advice businesses to disable the automatic submission of votes unless a client of a proxy
voting advice business clicks on the hyperlink and/or accesses the registrant’s (or certain other
soliciting persons’) response, if one has been provided. Another alternative would be to require
that the proxy voting advice business refrain from pre-populating voting choices for clients once a
registrant or other soliciting person has submitted a response.
Disabling pre-populated or automatic submission of votes where registrants or other
soliciting persons have submitted responses to voting advice could benefit these parties to the
extent that it increases the likelihood that clients of proxy voting advice businesses would review
their responses. At the same time, disabling these functions could increase costs for proxy voting
advice businesses and increase the burdens on their clients by requiring those clients to devote
greater resources to managing the voting process, which may in turn also reduce the value of the
services of the proxy voting advice businesses. Alternatively, clients of proxy voting advice
businesses may choose not to vote, which could make it difficult for registrants to meet quorum
requirements for their shareholder meetings and cause delays for companies and shareholders.
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6.

Exempt smaller proxy voting advice businesses from the additional conditions
to the exemptions

As discussed in Section III.C.2, it is possible that given certain industry practices, increases
in costs resulting from the proposed amendments may be different for certain proxy voting advice
businesses. For example, ISS and Glass Lewis have processes in place for disclosing certain
aspects of their analysis to certain registrants prior to making a recommendation to clients.
However, the remaining three proxy voting advice businesses, all of which are smaller than ISS
and Glass Lewis, to our knowledge do not have such processes in place. It is possible, then, that
the costs associated with the proposed amendments could affect those smaller proxy voting advice
businesses more than ISS and Glass Lewis. To the extent the costs associated with the proposed
amendments would disproportionately affect proxy voting advice businesses other than ISS and
Glass Lewis, the proposed amendments could lead to a reduction in competition among proxy
voting advice businesses.
As a means of addressing the potential adverse effect on competition among proxy voting
advice businesses, we could exempt smaller proxy voting advice businesses from the additional
conditions to the exemptions in Rules 14a-2(b)(1) and 14a-2(b)(3). Although exempting smaller
proxy voting advice businesses from the additional conditions would reduce the cost of the
proposed amendments for such businesses, it also would mean that their clients would not realize
the same benefits in terms of potential improvements in the reliability and transparency of the
voting advice they receive. This, in turn, could put smaller proxy voting advice businesses at a
competitive disadvantage.
Request for Comment
Throughout this release, we have discussed the anticipated economic effects of the
proposed amendments, including their benefits and costs and potential effects on efficiency,
competition, and capital formation. We have used the data currently available in considering the
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effects of the proposed amendments. We request comment on all aspects of this initial economic
analysis, including on whether the analysis has: (1) identified all benefits and costs, including all
effects on efficiency, competition, and capital formation; (2) given due consideration to each
benefit and cost, including each effect on efficiency, competition, and capital formation; and (3)
identified and considered reasonable alternatives to the proposed amendments.
We request and encourage any interested person to submit comments regarding the
proposed amendments, our analysis of the potential effects of the proposed amendments and other
matters that may have an effect on the proposed amendments. We request that commenters
identify sources of data and information with respect to proxy voting in general, and the use of
proxy voting advice businesses in particular, as well as provide data and information to assist us in
analyzing the economic consequences of the proposed amendments. We are also interested in
comments on the qualitative benefits and costs we have identified and any benefits and costs we
may have overlooked. We urge commenters to be as specific as possible.
Comments on the following questions are of particular interest.


Have we correctly characterized the demand for the services of proxy voting advice
businesses? What alternatives are available, if any, to the advice of proxy voting
advice businesses?



To what extent would the benefits of more reliable and complete voting advice
being provided to investment advisers and other clients of proxy voting advice
businesses benefit investors? Please provide supportive data to the extent
available.



The benefits of the proposed amendments for institutional investors and their
clients are linked to the extent to which current practices of proxy voting advice
businesses would meet the requirements of the proposed conditions. Have we
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correctly characterized the extent to which the current practices of proxy voting
advice businesses would meet such requirements?


We discuss the possibility that proxy voting advice businesses could attempt to
mitigate the delay in delivering advice to clients caused by registrant and other
soliciting persons’ review by committing additional resources to producing proxy
voting advice earlier than they do currently. Would proxy voting advice businesses
take these steps? How costly would it be for proxy voting advice businesses to
produce proxy voting advice faster than they do currently? Please provide
supportive data to the extent available.



We expect that the costs of the proposed review and feedback period and final
notice of voting advice would be lower for proxy voting advice businesses that
currently provide registrants with a mechanism for reviewing draft documents prior
to proxy voting advice businesses issuing final drafts to their clients. Are we
correct in that characterization? If other proxy voting advice businesses would be
disproportionately affected, to what extent, and how would such effects manifest?
What, if any, additional measures could help mitigate any such disproportionate
effects? Please provide supportive data to the extent available.



To what extent might the increased burdens to proxy voting advice businesses to
comply with the proposed conditions be borne by proxy voting advice businesses
clients?



In response to the Commission’s recent releases on proxy voting responsibilities
and proxy voting advice, one commenter argued that the Commission’s
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interpretation and guidance263 would likely create substantially increased costs and
unnecessary burdens on the process by which proxy voting advice businesses
render their advice.264 According to that commenter, proxy voting advice
businesses would face increased litigation, staffing and insurance costs that could
be passed on to their institutional investor clients and their underlying retail clients.
Would these concerns similarly apply to aspects of the proposed amendments, or is
this concern overstated in that the aspects of the interpretation and guidance that are
encompassed in the proposed amendments reflect current legal obligations
regarding solicitation activities?


If registrants and other soliciting persons choose to provide a statement regarding
the proxy voting advice, registrants and other soliciting persons would incur costs
of drafting a statement, providing a hyperlink (or other analogous electronic
medium) to the proxy voting advice business, maintaining their statement online,
and coordinating timing with proxy voting advice businesses for the filing of
supplementary proxy materials. Please provide data with respect to these costs.



To what extent do investors change their votes? To what extent do investors
change their votes in response to a registrant filing additional definitive proxy
materials? Please provide supportive data to the extent available.

IV. PAPERWORK REDUCTION ACT
A. Summary of the Collections of Information
Certain provisions of our rules, schedules, and forms that would be affected by the
proposed amendments contain “collection of information” requirements within the meaning of the
263

See Commission Guidance on Proxy Voting Responsibilities, supra note 9; Commission Interpretation on Proxy
Voting Advice, supra note 19.

264

See Letter from Kenneth A. Bertsch, Executive Director, Council of Institutional Investors (Oct. 24, 2019), at 3.
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Paperwork Reduction Act of 1995 (“PRA”).265 We are submitting the proposed amendments to
the Office of Management and Budget (“OMB”) for review in accordance with the PRA.266 The
hours and costs associated with maintaining, disclosing, or providing the information required by
the proposed amendments constitute paperwork burdens imposed by such collection of
information. An agency may not conduct or sponsor, and a person is not required to comply with,
a collection of information unless it displays a currently valid OMB control number. The title for
the affected collection of information is: “Regulation 14A (Commission Rules 14a-1 through 14a21 and Schedule 14A)” (OMB Control No. 3235-0059).
We adopted existing Regulation 14A267 pursuant to the Exchange Act. Regulation 14A
and its related schedules set forth the disclosure and other requirements for proxy statements, as
well as the exemptions therefrom, filed by registrants and other soliciting persons to help investors
make informed voting decisions.268 A detailed description of the proposed amendments, including
the need for the information and its proposed use, as well as a description of the likely
respondents, can be found in Section II above, and a discussion of the expected economic effects
of the proposed amendments can be found in Section III above.
B. Incremental and Aggregate Burden and Cost Estimates for the Proposed
Amendments
Below we estimate the incremental and aggregate effect on paperwork burden as a result of
the proposed amendments. These estimates represent the average burden for all respondents, both

265

44 U.S.C. § 3501 et seq.

266

44 U.S.C. § 3507(d); 5 CFR 1320.11.

267

17 CFR 240.14a-1 et seq.

268

To the extent that a person or entity incurs a burden imposed by Regulation 14A, it is encompassed within the
collection of information estimates for Regulation 14A. This includes registrants and other soliciting persons
preparing, filing, processing and circulating their definitive proxy and information statements and additional soliciting
materials, as well as the efforts of third parties such as proxy voting advice businesses whose voting advice falls
within the ambit of the federal rules and regulations that govern proxy solicitations.
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large and small. In deriving our estimates, we recognize that the burdens would likely vary among
individual respondents based on a number of factors, including the nature and conduct of their
business. Compliance with the proposed amendments would be mandatory for proxy voting
advice businesses relying on the exemptions in Rules 14a-2(b)(1) or (b)(3). Utilization of the
procedures specified in proposed Rule 14a-2(b)(9)(iii) would be voluntary for registrants and other
soliciting persons. Information maintained, disclosed, or provided in connection with the
proposed amendments may be subject to confidentiality agreements between the proxy voting
advice businesses and any soliciting persons that choose to take advantage of the proposed
procedures. There is no specified retention period for any information maintained, disclosed, or
provided pursuant to the proposed amendments.
We believe that the proposed amendments would increase the number of responses to the
existing collection of information for Regulation 14A. Although we do not expect registrants and
other eligible soliciting persons to file any different number of proxy statements as a result of our
amendments, we do anticipate that the number of additional soliciting materials filed under Rule
14a-12 may increase in proportion to the number of times that registrants and other soliciting
persons choose to provide a statement in response to a proxy voting advice business’s proxy
voting advice under proposed Rule 14a-2(b)(9)(iii). For purposes of this PRA, we estimate that
there would be an additional 174 annual responses to the collection of information as a result of
the proposed amendments.269

269

See supra notes 141, 142 and the accompanying discussion in the release. Because a registrant’s or other soliciting
person’s decision to utilize proposed Rule 14a-2(b)(9)(iii) will be entirely voluntary, it is difficult to predict how
frequently such parties will choose to avail themselves of this provision and prepare a response to proxy voting
advice. For purposes of this PRA estimate, we use as our baseline the number of times firms filed additional
definitive proxy materials in response to proxy voting advice in calendar years 2016 (99), 2017 (77) and 2018 (84),
discussed in Section III.B.2 infra and reflected in Table 2 in that section. We then assume, given the relative
convenience of the hyperlink mechanism in proposed Rule 14a-2(b)(9)(iii) and the opportunity to reach shareholders
before their votes are cast, that a greater number of registrants and soliciting persons would utilize proposed Rule
14a-2(b)(9)(iii) than have historically filed additional soliciting materials. For purposes of this PRA analysis, we
estimate that at least three times as many registrants and other soliciting persons will choose to prepare responses to
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In addition to an increase in the number of annual responses, we expect that the proposed
amendments would change the estimated burden per response. The burden estimates were
calculated by estimating the number of parties we anticipate would expend time, effort, and/or
financial resources to generate, maintain, retain, disclose or provide information in connection
with the proposed amendments and then multiplying by the estimated amount of time, on average,
such parties would devote in response to the proposed amendments. The following table
summarizes the calculations and assumptions used to derive our estimates of the aggregate
increase in burden corresponding to the proposed amendments.

PRA Table 1. Calculation of Increase in Burden Hours Resulting from the Proposed
Amendments

Affected
Parties

Proxy Voting
Advice
Businesses
(A)

Registrants

Other Soliciting
Persons

(B)

(C)

5a

1,897b

32c

Burden Increase:
Hours Per
Respondent

500 d

10e

10e

Column Total f

2,500

18,970

320

Number of
Respondents

Aggregate
Increase
in Burden Hours

[Column A] + [Column B] + [Column C] = 21,790

proxy voting advice and request that their hyperlink be provided to the recipients of the advice pursuant to proposed
Rule 14a-2(b)(9)(iii) than otherwise would choose to file additional soliciting materials. As a result, we would expect
that three times as many required filings under Rule 14a-12 would be made. Taking the average of the Rule 14a-12
filings made in years 2016, 2017, 2018 (87), we multiply by a factor of three (300%) for an estimate of 261 Rule 14a12 filings, or an increase of 174 annual responses to the Regulation 14A collection of information.
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a

Represents the estimated number of proxy voting advice businesses that would be subject to the proposed
amendments to Rule 14a-2(b). We are aware only of five such businesses at this time.
b

Using 5,690 registrants that filed proxy materials with the Commission during calendar year 2018 as the upper
bound (see Section III.B.1.c. and note 222 supra), we estimate that an average of one-third, or approximately 1,897,
would be the subject of proxy voting advice each year, and therefore impacted by the proposed amendments to Rule
14a-2(b).
c

See supra Section III.B.1.c. & note 224. According to our estimates, 95 other soliciting persons filed proxy
materials with the Commission during calendar year 2018. Because it is unlikely that all 95 solicitations were the
subject of proxy voting advice, we have assumed for purposes of this analysis that only one-third, or approximately
32, should be considered in our calculation of aggregate burden.
d
This estimate, which is an average of the burden expected to be incurred by each proxy voting advice business,
is intended to be inclusive of all burdens reasonably anticipated to be associated with the business’s compliance with
the conditions of proposed Rule 14a-2(b)(9), including, for example, identification and preparation of disclosure
concerning conflicts of interest required by proposed Rule 14a-2(b)(9)(i) and communication with registrants and
other eligible soliciting persons. Our assumption is that the burden would be greatest in the first year after adoption,
as the businesses incorporate the new requirements into their existing practices and procedures. We estimate that the
burden would be 1,000 hours in the first year and 250 hours in each of the following years for a three-year average of
500 burden hours.
e

In addition to proxy voting advice businesses, we anticipate that registrants and other soliciting persons would
incur some additional paperwork burden as a result of the proposed amendments. For example, if they choose to
respond to the proxy voting advice,270 these parties would likely incur some burden in preparing and communicating
their responses. Nevertheless, we do not anticipate the corresponding burden would be significant in most cases,
particularly when averaged among all affected parties. Therefore, we have estimated that registrants and other
soliciting persons would each incur, on average, an increase of ten additional burden hours each year.
f

Derived by multiplying the number of respondents in each column by either the burden per response or the
estimated aggregate burden increase, whichever was applicable.

The table below illustrates the incremental change to the total annual compliance burden in
hours and in costs271 as a result of the proposed amendments. The table sets forth the percentage
estimates we typically use for the burden allocation for each response.
PRA Table 2. Calculation of Increase in Burden Hours Resulting from the Proposed
Amendments
Number of
Estimated
270

Total Increase
in Burden

Increase in
Burden Hours

Increase in
Internal Hours

Increase in
Professional

Increase in
Professional

See supra note 255.

271

Our estimates assume that 75% of the burden is borne by the company and 25% is borne by outside counsel at
$400 per hour. We recognize that the costs of retaining outside professionals may vary depending on the nature of the
professional services, but for purposes of this PRA analysis, we estimate that such costs would be an average of $400
per hour. This estimate is based on consultations with several registrants, law firms, and other persons who regularly
assist registrants in preparing and filing reports with the Commission.
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Responses
(A)†

Hours
(B)††

Per Response
(C)

(D)

Hours
(E)

Costs
(F)

= (B) x 0.75
= (B) x 0.25

= (B)/(A)

5,760

21,790

4.0†††

16,478

5,493

= (E) x $400

$2,197,200

† This number reflects an estimated increase of 174 annual responses to the existing Regulation 14A collection
of information. See supra note 269. The current OMB PRA inventory estimates that 5,586 responses are filed
annually.
†† Calculated as the sum of annual burden increases estimated for proxy voting advice businesses (2,500
hours), registrants (18,970 hours), and other soliciting persons (320 hours). See supra PRA Table 1.
††† The estimated increases in Columns (C), (D), and (E) are rounded to the nearest whole number.

Finally, the table that follows summarizes the requested paperwork burden that will be
submitted to OMB for review in accordance with the PRA, including the estimated total reporting
burdens and costs, under the proposed amendments.

PRA Table 3. Requested Paperwork Burden under the Proposed Amendments
Current Burden

Reg.
14A

Program Change

Revised Burden

Current
Annual
Responses
(A)

Current
Burden
Hours
(B)

Current Cost
Burden
(C)

Number of
Affected
Responses
(D)±

Increase
in
Internal
Hours
(E)±±

Increase in
Professional
Costs
(F) ±±±

Annual
Responses
(G) = (A)
+ (D)

Burden
Hours
(H) = (B)
+ (E)

Cost Burden
(I) = (C) + (F)

5,586

551,101

$73,480,012

5,760

16,478

$2,197,200

5,760

567,579

$75,677,212

±

From Column (A) in PRA Table 2.

±±

From Column (D) in PRA Table 2.

±±±

From Column (F) in PRA Table 2.

Given the number of variables that are highly specific to the unique circumstances of each
proxy voting advice business, the matter for which they have been engaged to provide advice, and
the course of that engagement, our ability to predict the magnitude of corresponding costs and
burdens with any precision is limited. Therefore, we encourage public commenters to consider
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our assessment and provide additional information and, where available, data that would be
helpful in deriving our estimates for purposes of the Paperwork Reduction Act.
Request for Comment
Pursuant to 44 U.S.C. 3506(c)(2)(B), we request comment in order to:


Evaluate whether the proposed collections of information are necessary for the proper
performance of the functions of the Commission, including whether the information would
have practical utility;



Evaluate the accuracy and assumptions and estimates of the burden of the proposed
collection of information;



Determine whether there are ways to enhance the quality, utility, and clarity of the
information to be collected;



Evaluate whether there are ways to minimize the burden of the collection of information on
those who respond, including through the use of automated collection techniques or other
forms of information technology; and



Evaluate whether the proposed amendments would have any effects on any other collection
of information not previously identified in this section.
Any member of the public may direct to us any comments concerning the accuracy of

these burden estimates and any suggestions for reducing these burdens. Persons submitting
comments on the collection of information requirements should direct their comments to the
Office of Management and Budget, Attention: Desk Officer for the U.S. Securities and Exchange
Commission, Office of Information and Regulatory Affairs, Washington, DC 20503, and send a
copy to, Vanessa A. Countryman, Secretary, U.S. Securities and Exchange Commission, 100 F
Street, NE, Washington, DC 20549-1090, with reference to File No. S7-22-19. Requests for
materials submitted to OMB by the Commission with regard to the collection of information
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should be in writing, refer to File No. S7-22-19 and be submitted to the U.S. Securities and
Exchange Commission, Office of FOIA Services, 100 F Street NE, Washington DC 20549-2736.
OMB is required to make a decision concerning the collection of information between 30 and 60
days after publication of this proposed rule. Consequently, a comment to OMB is best assured of
having its full effect if the OMB receives it within 30 days of publication.
V. SMALL BUSINESS REGULATORY ENFORCEMENT FAIRNESS ACT
For purposes of the Small Business Regulatory Enforcement Fairness Act of 1996
(“SBREFA”),272 the Commission must advise OMB as to whether the proposed amendments
constitute a “major” rule. Under SBREFA, a rule is considered “major” where, if adopted, it
results or is likely to result in:


An annual effect on the U.S. economy of $100 million or more (either in the form of an
increase or a decrease);



A major increase in costs or prices for consumers or individual industries; or



Significant adverse effects on competition, investment, or innovation.
We request comment on whether the proposed amendments would be a “major rule” for

purposes of SBREFA. In particular, we request comment on the potential effect of the proposed
amendments on the U.S. economy on an annual basis; any potential increase in costs or prices for
consumers or individual industries; and any potential effect on competition, investment or
innovation. Commenters are requested to provide empirical data and other factual support for
their views to the extent possible.

272

5 U.S.C. § 801 et seq.
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VI.

INITIAL REGULATORY FLEXIBILITY ANALYSIS
The Regulatory Flexibility Act (“RFA”)273 requires the Commission, in promulgating rules

under Section 553 of the Administrative Procedure Act, to consider the impact of those rules on
small entities. The Commission has prepared this Initial Regulatory Flexibility Analysis (“IRFA”)
in accordance with Section 603 of the RFA.274 It relates to the proposed amendments to: the
proxy solicitation exemptions in Rule 14a-2(b); the definition of “solicitation” in Rule 14a-1(l);
and the prohibition on false or misleading statements in solicitations in Rule 14a-9 of Regulation
14A under the Exchange Act.
A. Reasons for, and Objectives of, the Proposed Action
The purpose of the proposed amendments to Rule 14a-2(b) is to help ensure that investors
who rely on the advice of proxy voting advice businesses receive more accurate, transparent, and
complete information on which to make their voting decisions, in a manner that does not impose
undue costs or delays that could adversely affect the timely provision of proxy voting advice. The
proposed amendments are designed to enhance the accuracy and reliability of the proxy voting
advice available to investors at the time they are casting votes, as well as disclosures about any
interests or relationships that may have materially affected the voting advice. In addition, the
proposed amendment to Rule 14a-1(l) would codify the Commission’s interpretation that, as a
general matter, proxy voting advice constitutes a solicitation subject to the federal proxy rules,
which would provide more clear notice of the applicability of the protections afforded under these
rules to those who receive proxy voting advice from persons marketing their expertise as a
provider of such advice, separately from other forms of investment advice, and sell such advice for
a fee. Finally, the proposed amendment to Rule 14a-9 would amend the list of examples of what
273

5 U.S.C. § 601 et seq.

274

5 U.S.C. § 603.
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may be misleading within the meaning of the rule in order to help ensure that the recipients of
proxy voting advice are provided the information they need to make fully informed decisions and
to clarify the potential implications of Rule 14a-9. The reasons for, and objectives of, these
proposed amendments are discussed in more detail in Sections I and II above.
B. Legal Basis
We are proposing the rule and form amendments contained in this document under the
authority set forth in Sections 3(b), 14, 16, 23(a), and 36 of the Securities Exchange Act of 1934,
as amended.
C. Small Entities Subject to the Proposed Rules.
The proposed amendments are likely to affect some small entities; specifically, those small
entities that are either: (i) proxy voting advice businesses (i.e., persons who provide proxy voting
advice that falls within the definition of a “solicitation” under Rule 14a-1(l)(iii)(A), as proposed);
and (ii) registrants or other eligible persons under proposed Rule 14a-2(b)(9) conducting
solicitations covered by proxy voting advice.
The RFA defines “small entity” to mean “small business,” “small organization,” or “small
governmental jurisdiction.”275 For purposes of the RFA, under our rules, an issuer of securities or
a person, other than an investment company or an investment adviser, is a “small business” or
“small organization” if it had total assets of $5 million or less on the last day of its most recent
fiscal year.276 An investment company, including a business development company,277 is
considered to be a “small business” if it, together with other investment companies in the same

275

5 U.S.C. § 601(6).

276

See Exchange Act Rule 0-10(a) [17 CFR 240.0-10(a)].

277

Business development companies are a category of closed-end investment company that are not registered under
the Investment Company Act [15 U.S.C. § 80a-2(a)(48) and § 80a-53-64].
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group of related investment companies, has net assets of $50 million or less as of the end of its
most recent fiscal year.278 An investment adviser generally is a small entity if it: (1) has assets
under management having a total value of less than $25 million; (2) did not have total assets of $5
million or more on the last day of the most recent fiscal year; and (3) does not control, is not
controlled by, and is not under common control with another investment adviser that has assets
under management of $25 million or more, or any person (other than a natural person) that had
total assets of $5 million or more on the last day of its most recent fiscal year.279 We estimate that
there are 1,171 issuers that file with the Commission, other than investment companies and
investment advisers, that may be considered small entities.280 In addition, we estimate that, as of
December 2018, there were 114 registered investment companies that would be subject to the
proposed amendments that may be considered small entities.281 Finally, we estimate that, as of
September 30, 2019, there were 575 investment advisers that may be considered small entities.282
As discussed above, three of the five major firms that comprise the proxy advisory industry are
registered investment advisors.283

D. Projected Reporting, Recordkeeping, and Other Compliance Requirements
If adopted, the proposed amendments would apply to small entities to the same extent as
other entities, irrespective of size. Therefore, we expect that the nature of any benefits and costs
278

See Investment Company Act Rule 0-10(a) [17 CFR 270.0-10(a)].

279

See Advisers Act Rule 0-7(a) [17 CFR 275.0-7(a)].

280

This estimate is based on staff analysis of issuers, excluding co-registrants, with EDGAR filings of Form 10-K, 20F and 40-F, or amendments, filed during the calendar year of January 1, 2018 to December 31, 2018. The data used
for this analysis were derived from XBRL filings, Compustat, and Ives Group Audit Analytics.
281

This estimate is derived from an analysis of data obtained from Morningstar Direct as well as data filed with the
Commission (Forms N-Q and N-CSR) for the second quarter of 2018.

282

283

Based on SEC-registered investment adviser responses to Items 5.F. and 12 of Form ADV.
See supra Section III.B.1.b (Economic Analysis).
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associated with the proposed amendments would be similar for large and small entities.
Accordingly, we refer to the discussion of the proposed amendments’ economic effects on all
affected parties, including small entities, in Section III above.284 Consistent with that discussion,
we anticipate that the economic benefits and costs likely would vary widely among small entities
based on a number of factors, including the nature and conduct of their businesses, which makes it
difficult to project the economic impact on small entities with precision.285 Compliance with the
proposed amendments may require the use of professional skills, including legal skills.
As a general matter, however, we recognize that any costs of the proposed amendments
borne by the affected entities, such as those related to compliance with the proposed amendments,
or the implementation or restructuring of internal systems needed to adjust to the proposed
amendments, could have a proportionally greater effect on small entities, as they may be less able
to bear such costs relative to larger entities. For example, as discussed in Section III.B.2, ISS and
Glass Lewis, currently the two largest proxy voting advice businesses, have existing processes in
place for identifying and disclosing conflicts of interest to their clients, as well as providing some
registrants access to versions of the businesses’ proxy voting advice prior to making a
recommendation to clients. If competing proxy voting advice businesses do not have such
processes in place, they could be disproportionately affected by the proposed amendments. In
particular, any small entities that provide proxy voting advice services, to the extent that their
existing practices and procedures would not satisfy the conditions of proposed Rule 14a-2(b)(9),
would incur additional compliance costs and, consequently, may be more likely than larger proxy

284

In particular, we discuss the estimated benefits and costs of the proposed amendments on affected parties in
Section III.C. (Economic Analysis) above. We also discuss the estimated compliance burden associated with the
proposed amendments for purposes of the PRA in Section IV (Paperwork Reduction Act) above.

285

See supra Section III.C.2. (Economic Analysis).
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voting advice businesses to exit the market for such services or less able to enter the market in the
first place.
We anticipate that any costs resulting from the proposed amendments would primarily
relate to proposed Rule 14a-2(b)(9) and, as such, predominantly affect the proxy advice voting
businesses that would be required to comply with Rule 14a-2(b)(9) in order to rely on the
exemptions in Rule 14a-2(b)(1) or (b)(3).286 These businesses would likely incur costs to ensure
that their internal practices, procedures, and systems are sufficient to meet the conflicts of interest
disclosure and review and feedback requirements under proposed Rule 14a-2(b)(9). The
magnitude of such costs would depend on the extent to which the businesses are already meeting
or exceeding these proposed requirements. However, we believe that, at most, there are currently
only a limited number of proxy voting advice businesses that meet the definition of small entity
for purposes of the RFA.287 Accordingly, we do not expect the proposed amendments would have
a significant economic impact on a substantial number of such businesses. However, we request
comment on the number of proxy voting advice businesses that would be small entities subject to
the proposed amendments.
As discussed in Section III.C.2., we do not expect that registrants or other soliciting
persons that are small entities would incur significant costs as a result of the proposed
amendments, although it is difficult to provide a quantifiable estimate of such costs. We request
comment on how to quantify the impact on small entities that, while not directly subject to the
proposed amendments, may be affected by the proposal.
286
We do not expect that the proposed amendments to Rule 14a-1(l) and Rule 14a-9 will have a significant economic
impact on affected parties, including any small entities, because they codify already-existing Commission positions on
the applicability of these rules to proxy voting advice.
287

As discussed supra, at note 190, we understand that the proxy voting advice industry in the United States consists
of five major firms. At this time, we do not know of any proxy voting advice businesses that would be considered
small entities as defined by the RFA, but acknowledge that there may be some such firms providing proxy voting
advice of which we are unaware.
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E. Duplicative, Overlapping, or Conflicting Federal Rules
We believe that the proposed amendments would not duplicate, overlap, or conflict with
other federal rules.
F. Significant Alternatives
The RFA directs us to consider alternatives that would accomplish our stated objectives,
while minimizing any significant adverse impact on small entities. In connection with the
proposed amendments, we considered the following alternatives:


Establishing different compliance or reporting requirements that take into account the
resources available to small entities;



Exempting small entities from all or part of the requirements;



Using performance rather than design standards; and



Clarifying, consolidating, or simplifying compliance and reporting requirements under
the rules for small entities

We do not believe that establishing different compliance or reporting requirements for
small entities in connection with our proposed amendments would accomplish the objectives of
this rulemaking or minimize significant adverse impacts on small entities. The proposed
amendments are intended to help ensure that investors who rely on the advice of proxy voting
advice businesses receive accurate, transparent, and materially complete information on which to
make their voting decisions. Our objective of improving the quality of proxy voting advice would
not be as effectively served if we were to establish different conditions for smaller proxy voting
advice businesses that wish to rely on the exemptions in Rules 14a-2(b)(1) or (b)(3). For similar
reasons, we do not believe that exempting smaller proxy voting advice businesses from all or part
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of the proposed amendments would accomplish our objectives.288
The proposed amendments generally would use design standards to assure clients of proxy
voting advice businesses that all entities providing such advice are following a consistent approach
to their disclosures of conflicts of interest and the review and feedback requirements for proxy
voting advice. If the goal is accurate and reliable proxy voting advice, using design rather than
performance standards minimizes the degree of uncertainty that proxy voting advice businesses
and their clients would have regarding whether such businesses are in full compliance with the
rules and could help to bolster their confidence in the quality of voting advice they receive.
However, while we generally have used design standards for the proposed amendments, we have
included features that are intended to minimize the disruption to proxy voting advice businesses,
such as requiring the inclusion of a hyperlink to a response by the registrant or certain other
soliciting persons. Such features would also provide greater flexibility to registrants and other
soliciting persons, including small entities, in providing their response.
In proposing these amendments, we have undertaken to provide rules that are clear and
simple for all affected parties. We do not believe that further clarification, consolidation, or
simplification for small entities is necessary.
Request for Comment
We encourage the submission of comments with respect to any aspect of this IRFA. In
particular, we request comments regarding:
 How the proposed amendments can achieve their objective while lowering the burden
on small entities;
288

See also supra Section III.E.6. Exempting smaller proxy voting advice businesses from the additional conditions
of Rules 14a-2(b)(1) and (3) would reduce the cost of the proposed amendments for such businesses, but it also would
mean that their clients would not realize the same benefits in terms of potential improvements in the reliability and
transparency of the voting advice they receive. This, in turn, could put smaller proxy voting advice businesses at a
competitive disadvantage.
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The number of small entity companies that may be affected by the proposed
amendments;



The existence or nature of the potential effects of the proposed amendments on small
entities discussed in the analysis; and



How to quantify the effects of the proposed amendments.

Commenters are asked to describe the nature of any effect and provide empirical data supporting
the extent of that effect. Comments will be considered in the preparation of the Final Regulatory
Flexibility Analysis, if the proposed rules are adopted, and will be placed in the same public file as
comments on the proposed amendments themselves.
VII. STATUTORY AUTHORITY
We are proposing the rule amendments contained in this release under the authority set
forth in Sections 3(b), 14, 16, 23(a), and 36 of the Securities Exchange Act of 1934, as amended.
List of Subjects in 17 CFR Part 240
Brokers, Confidential business information, Fraud, Reporting and recordkeeping
requirements, Securities.
TEXT OF PROPOSED RULE AMENDMENTS
In accordance with the foregoing, the Securities and Exchange Commission proposes to
amend Title 17, Chapter II of the Code of Federal Regulations as follows:
PART 240—GENERAL RULES AND REGULATIONS UNDER THE SECURITIES
EXCHANGE ACT OF 1934
1. The authority citation for part 240 continues to read as follows:
Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 77s, 77z-2, 77z-3, 77eee, 77ggg, 77nnn, 77sss,
77ttt, 78c, 78c-3, 78c-5, 78d, 78e, 78f, 78g, 78i, 78j, 78j-1, 78k, 78k-1, 78l, 78m, 78n, 78n-1, 78o,
78o-4, 78o-10, 78p, 78q, 78q-1, 78s, 78u-5, 78w, 78x, 78dd, 78ll, 78mm, 80a-20, 80a-23, 80a-29,
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80a-37, 80b-3, 80b-4, 80b-11, and 7201 et seq., and 8302; 7 U.S.C. 2(c)(2)(E); 12 U.S.C.
5521(e)(3); 18 U.S.C. 1350, Pub. L. 111-203, 939A, 124 Stat. 1376 (2010); and Pub. L. 112-106,
sec. 503 and 602, 126 Stat. 326 (2012), unless otherwise noted.
* * * * *
Sections 240.14a-1, 240.14a-3, 240.14a-13, 240.14b-1, 240.14b-2, 240.14c-1, and 240.14c-7
also issued under secs. 12, 15 U.S.C. 781, and 14, Pub. L. 99-222, 99 Stat. 1737, 15 U.S.C. 78n;
* * * * *
2. Amend § 240.14a-1 by revising paragraph (l)(1)(iii) and adding paragraph (l)(2)(v) to read
as follows:
§240.14a-1 Definitions.
*****
(l) Solicitation. (1) * * *
(iii) The furnishing of a form of proxy or other communication to security holders under
circumstances reasonably calculated to result in the procurement, withholding or revocation of a
proxy, including:
(A) Any proxy voting advice that makes a recommendation to a security holder as to its
vote, consent, or authorization on a specific matter for which security holder approval is solicited,
and that is furnished by a person that markets its expertise as a provider of such proxy voting
advice, separately from other forms of investment advice, and sells such proxy voting advice for a
fee.
(B) [Reserved]

(2) * * *
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(v) the furnishing of any proxy voting advice by a person who furnishes such advice only in
response to an unprompted request.
3. Amend § 240.14a-2 by:
a. Revising paragraph (b)(1) introductory text;
b. Revising paragraph (b)(3) introductory text; and
c. Adding paragraph (b)(9).
The revisions and addition read as follows:

§240.14a-2 Solicitations to which §240.14a-3 to §240.14a-15 apply.
*****

(b) * * *
(1) Except as provided in paragraph (b)(9) of this section, any solicitation by or on behalf of
any person who does not, at any time during such solicitation, seek directly or indirectly, either on
its own or another’s behalf, the power to act as proxy for a security holder and does not furnish or
otherwise request, or act on behalf of a person who furnishes or requests, a form of revocation,
abstention, consent or authorization. Provided, however, That the exemption set forth in this
paragraph shall not apply to * * *
*****

(3) Except as provided in paragraph (b)(9) of this section, the furnishing of proxy voting
advice by any person (the “advisor”) to any other person with whom the advisor has a business
relationship, if: * * *
*****
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(9) Paragraphs (b)(1) and (b)(3) of this section shall not be available to a person furnishing
proxy voting advice covered by §240.14a-1(l)(1)(iii)(A) (“proxy voting advice business”) unless
all of the conditions in the following paragraphs (i), (ii), and (iii) are satisfied:
(i) The proxy voting advice business includes in its proxy voting advice and in any electronic
medium used to deliver the proxy voting advice prominent disclosure of:
(A) Any material interests, direct or indirect, of the proxy voting advice business (or its
affiliates) in the matter or parties concerning which it is providing the advice;
(B) Any material transaction or relationship between the proxy voting advice business (or its
affiliates) and the registrant, another soliciting person, shareholder proponent, or affiliates of any
of the foregoing (as determined using publicly available information) connected with the matter
covered by the proxy voting advice;
(C) Any other information regarding the interest, transaction, or relationship of the proxy
voting advice business (or its affiliates) that is material to assessing the objectivity of the proxy
voting advice in light of the circumstances of the particular interest, transaction, or relationship;
and
(D) Any policies and procedures used to identify, as well as the steps taken to address, any
such material conflicts of interest arising from such interest, transaction, or relationship.
(ii) The proxy voting advice business provides the registrant or any other person conducting a
solicitation (other than a solicitation exempt under §240.14a-2) covered by its proxy voting
advice, prior to the distribution of that advice to its clients:
(A)(1) A copy of such proxy voting advice that the proxy voting advice business intends to
deliver to its clients for a review and feedback period of no less than five business days, if the
registrant or other soliciting person has filed its definitive proxy statement at least 45 calendar
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days before the security holder meeting date, or if no meeting is held, at least 45 calendar days
before the date the votes, consents or authorizations may be used to effect the proposed action; or
(2) A copy of such proxy voting advice that the proxy voting advice business intends to deliver
to its clients for a review and feedback period of no less than three business days, if the registrant
or other soliciting person has filed its definitive proxy statement less than 45 calendar days, but at
least 25 calendar days, before the security holder meeting date, or if no meeting is held, less than
45 calendar days, but at least 25 calendar days, before the date the votes, consents or
authorizations may be used to effect the proposed action; and
(B) No earlier than the expiration of the period described in paragraph (A)(1) or (A)(2) of this
section, as applicable, and no later than two business days prior to delivery of the proxy voting
advice to its clients, a final notice of voting advice which must include a copy of such proxy
voting advice that the proxy voting advice business will deliver to its clients, including any
revisions to such advice made by the proxy voting advice business after the review and feedback
period provided pursuant to paragraph (A)(1) or (A)(2) of this section, as applicable.
Note 1 to paragraph (b)(9)(ii): Once the two business day period specified in paragraph (B) of
this section has expired, the proxy voting advice business will be under no further obligation to
provide the registrant or any other soliciting person with additional opportunities to review its
proxy voting advice with respect to the same meeting.
Note 2 to paragraph (b)(9)(ii): A proxy voting advice business may require the registrant or
other soliciting person, as applicable, to enter into an agreement to maintain the confidentiality of
any materials it receives pursuant to paragraph (b)(9)(ii) of this section and refrain from publicly
commenting on those materials, provided that the terms of such confidentiality agreement:
(A) Shall be no more restrictive than similar types of confidentiality agreements the proxy
voting advice business requires of the recipients of the proxy voting advice; and
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(B) Shall cease to apply once the proxy voting advice business provides its advice to one or
more recipients. The proxy voting advice business is not required to comply with paragraph
(b)(9)(ii) of this section if the registrant or other soliciting person does not enter into such an
agreement.
(iii) If requested by the registrant or any other person conducting a solicitation (other than a
solicitation exempt under §240.14a-2) prior to expiration of the period described in paragraph
(b)(9)(ii) of this section, the proxy voting advice business shall include in its proxy voting advice
and in any electronic medium used to deliver the proxy voting advice an active hyperlink or any
other analogous electronic medium that leads to the registrant’s or other soliciting person’s, as
applicable, statement regarding the proxy voting advice.
Note to paragraphs (b)(9)(ii) and (b)(9)(iii): A proxy voting advice business will be under no
obligation to comply with the provisions of paragraphs (b)(9)(ii) and (b)(9)(iii) of this section if
the registrant or other soliciting person has not filed its definitive proxy statement at least 25
calendar days before the security holder meeting date (or if no meeting is held, at least 25 calendar
days before the date the votes, consents or authorizations may be used to effect the proposed
action).
(iv) An immaterial or unintentional failure of a proxy voting advice business to comply with
one or more conditions of §240.14a-2(b)(9) will not result in the loss of such proxy voting advice
business’s ability to rely on the exemptions in paragraphs (b)(1) and (b)(3) of this section, so long
as:
(A) The proxy voting advice business made a good faith and reasonable effort to comply; and
(B) To the extent that it is feasible to do so, the proxy voting advice business uses reasonable
efforts to substantially comply with the condition as soon as practicable after it becomes aware of
its noncompliance.
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*****
4. Amend § 240.14a-9 by adding paragraph e. to the Note to read as follows:
§240.14a-9 False or misleading statements.
*****
NOTE: * * *
e. Failure to disclose material information regarding proxy voting advice covered by §
240.14a-1(l)(1)(iii)(A), such as the proxy voting advice business’s methodology, sources of
information, conflicts of interest or use of standards that materially differ from relevant standards
or requirements that the Commission sets or approves.
*****

By the Commission.
Dated: November 5, 2019

Vanessa A. Countryman,
Secretary.
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Conformed to Federal Register Version
SECURITIES AND EXCHANGE COMMISSION
17 CFR Part 240
[Release No. 34-87458; File No. S7-23-19]
RIN 3235-AM49
Procedural Requirements and Resubmission Thresholds under Exchange Act Rule 14a-8
AGENCY: Securities and Exchange Commission.
ACTION: Proposed rule.
SUMMARY: We are proposing to amend certain procedural requirements and the provision
relating to resubmitted proposals under the shareholder-proposal rule. The proposed
amendments to the procedural requirements would: replace the current ownership requirements
with a tiered approach that would provide three options for demonstrating an ownership stake
through a combination of amount of securities owned and length of time held; require certain
documentation to be provided when a proposal is submitted on behalf of a shareholderproponent; require shareholder-proponents to state when they would be able to meet with the
company in person or via teleconference to engage with the company with respect to the
proposal; and provide that a person may submit no more than one proposal, directly or
indirectly, for the same shareholders’ meeting. The proposed amendments to the resubmission
thresholds would: raise the current resubmission thresholds of 3, 6, and 10 percent to 5, 15, and
25 percent, respectively; and add a new provision that would allow companies to exclude
proposals under certain circumstances where shareholder support for the matter has declined.
DATES: Comments should be received on or before February 3, 2020.
ADDRESSES: Comments may be submitted by any of the following methods:
Electronic comments:

•

Use the Commission’s Internet comment form
(http://www.sec.gov/rules/concept.shtml); or

•

Send an email to rule-comments@sec.gov. Please include File Number S7-23-19 on the
subject line.

Paper comments:
•

Send paper comments to Vanessa A. Countryman, Secretary, Securities and Exchange
Commission, 100 F Street NE, Washington, DC 20549-1090.
All submissions should refer to File Number S7-23-19. This file number should be

included on the subject line if email is used. To help us process and review your comments more
efficiently, please use only one method. We will post all comments on our website
(https://www.sec.gov/rules/proposed.shtml). Comments also are available for website viewing
and printing in the Commission’s Public Reference Room, 100 F Street NE, Washington, DC
20549 on official business days between the hours of 10:00 am and 3:00 pm. All comments
received will be posted without change. Persons submitting comments are cautioned that we do
not redact or edit personal identifying information from comment submissions. You should
submit only information that you wish to make publicly available.
We or the staff may add studies, memoranda, or other substantive items to the comment
file during this rulemaking. A notification of the inclusion in the comment file of any such
materials will be made available on our website. To ensure direct electronic receipt of such
notifications, sign up through the “Stay Connected” option at www.sec.gov to receive
notifications by email.
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FOR FURTHER INFORMATION CONTACT: Matt McNair, Senior Special Counsel in the
Office of Chief Counsel, at (202) 551-3500, Division of Corporation Finance, U.S. Securities
and Exchange Commission, 100 F Street NE, Washington, DC 20549.
SUPPLEMENTARY INFORMATION: We are proposing amendments to 17 CFR 240.14a-8
(“Rule 14a-8”) under the Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.] (“Exchange
Act”).
TABLE OF CONTENTS
I.

INTRODUCTION .................................................................................................................. 5
A. Background .......................................................................................................................... 5
B. Roundtable on the Proxy Process ........................................................................................ 9

II.

DISCUSSION OF PROPOSED AMENDMENTS .............................................................. 13
A. Rule 14a-8(b) – Eligibility Requirements .......................................................................... 13
1.

Relevant History and Background of Rule 14a-8(b) .................................................. 13

2.

Public Views on Rule 14a-8(b) .................................................................................. 16

3.

Need for Proposed Amendments ................................................................................ 18

4.

Proposed Amendments ............................................................................................... 20

B. Proposals Submitted on Behalf of Shareholders ................................................................ 29
1.

Background ................................................................................................................. 29

2.

Proposed Amendments ............................................................................................... 31

C. The Role of the Shareholder-Proposal Process in Shareholder Engagement .................... 33
1.

Background ................................................................................................................. 33

2.

Proposed Amendment................................................................................................. 34

D. One-Proposal Limit ............................................................................................................ 37
1.

Background ................................................................................................................. 37

2.

Proposed Amendment................................................................................................. 38

E. Rule 14a-8(i)(12) – Resubmissions ................................................................................... 41
1.

Relevant History and Background of Rule 14a-8(i)(12) ............................................ 41

2.

Public Views on Rule 14a-8(i)(12) ............................................................................. 43

3.

Need for Proposed Amendments ................................................................................ 47

4.

Proposed Amendments ............................................................................................... 50

III. GENERAL REQUEST FOR COMMENT........................................................................... 62
3

IV. ECONOMIC ANALYSIS .................................................................................................... 62
A. Introduction ........................................................................................................................ 62
B. Economic Baseline............................................................................................................. 63
1.

Current regulatory framework .................................................................................... 63

2.

Affected Entities ......................................................................................................... 65

3.

Current Practices......................................................................................................... 68

C. Benefits and Costs and Effects on Efficiency, Competition, and Capital Formation of
Proposed Rule Amendments ................................................................................................... 111
1.

General Economic Considerations Relevant to Shareholder Proposals ................... 111

2.

General Economic Effects of the Proposed Amendments........................................ 119

3.

Benefits and Costs of the Proposed Amendments .................................................... 136

4.

Effects of Proposed Amendments on Efficiency, Competition, and Capital Formation
149

D. Reasonable Alternatives................................................................................................... 151
1.

Shareholder Ownership Thresholds.......................................................................... 151

2.

Shareholder Resubmission Thresholds ..................................................................... 154

E. Request for Comment ...................................................................................................... 156
V.

PAPERWORK REDUCTION ACT ................................................................................... 161
A. Summary of the Collections of Information .................................................................... 161
B. Summary of the Proposed Amendments’ Effects on the Collections of Information ..... 162
C. Incremental and Aggregate Burden and Cost Estimates for the Proposed Amendments 166

VI. INITIAL REGULATORY FLEXIBILITY ACT ANALYSIS........................................... 169
A. Reasons for, and Objectives of, the Proposed Action ...................................................... 169
B. Legal Basis ....................................................................................................................... 169
C. Small Entities Subject to the Proposed Rules .................................................................. 170
D. Projected Reporting, Recordkeeping and Other Compliance Requirements ................... 170
E. Duplicative, Overlapping or Conflicting Federal Rules .................................................. 171
F. Significant Alternatives ................................................................................................... 171
G. Request for Comment ...................................................................................................... 173
VII. SMALL BUSINESS REGULATORY ENFORCEMENT FAIRNESS ACT ................... 174
VIII. STATUTORY AUTHORITY ............................................................................................ 174

4

I.

INTRODUCTION
A.

Background

Under state corporate law, shareholders have the right to vote their shares to elect
directors and to approve or reject major corporate transactions at shareholder meetings, and
shareholders may appoint proxies to vote on their behalf at such meetings. 1 Because most
shareholders do not attend public company shareholder meetings in person and, instead, vote
their shares by the use of proxies that are solicited before the shareholder meeting takes place,
the proxy solicitation process rather than the shareholder meeting itself has become the “forum
for shareholder suffrage.” 2
Issuers with a class of securities registered under Section 12 of the Securities Exchange
Act of 1934 (“Exchange Act”) and issuers that are registered under the Investment Company Act
of 1940 (“Investment Company Act”) are generally required to comply with the federal proxy
rules in Regulation 14A when soliciting proxies from shareholders. 3 These rules include the
requirement that issuers publicly file and provide shareholders with a proxy statement containing
certain information. Individual shareholders and other persons may also solicit proxies in
support of proposals that a shareholder wishes to present for a vote at a shareholder meeting.
Such solicitations must also generally comply with the federal proxy rules.

1

See Concept Release on the U.S. Proxy System, Release No. 34-62495 (Jul. 14, 2010) [75 FR 42982 (Jul. 22,
2010)], at 42984 (“Proxy Plumbing Release”).
2

See Proposed Amendments to Rule 14a-8, Release No. 34-19135 (Oct. 14, 1982) [47 FR 47420 (Oct. 26, 1982)],
at 47420–21 (“1982 Proposing Release”); Proxy Plumbing Release, supra note 1, at 42984; Roosevelt v. E. I. Du
Pont de Nemours & Co., 958 F.2d 416, 422 (D.C. Cir. 1992) (quoting 1982 Proposing Release).
3

Foreign private issuers are exempt from the federal proxy rules. See 17 CFR 240.3a12-3(b). In addition, debt
securities registered under Section 12(b) are exempt from the federal proxy rules, with some exceptions. See 17
CFR 240.3a12-11(b).
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Rule 14a-8 requires companies that are subject to the federal proxy rules to include
shareholder proposals in their own proxy statements to shareholders, subject to certain
procedural and substantive requirements. 4 By giving shareholder-proponents the ability to have
their proposals included alongside management’s in the company’s proxy statement, Rule 14a-8
enables shareholder-proponents to easily present their proposals to all other shareholders, and to
have proxies solicited for their proposals, at little or no expense to themselves. The rule, the
concept of which was first adopted by the Commission in 1942, thus facilitates shareholders’
traditional ability under state law to present their own proposals for consideration at a company’s
annual or special meeting, and it facilitates the ability of all shareholders to consider and vote on
such proposals. 5
However, this mechanism for shareholders to require inclusion of their proposals in
companies’ proxy materials is not without limits. Rule 14a-8 permits a company to exclude a
shareholder proposal from its proxy statement if the proposal fails to meet any of several
specified substantive requirements, or if the shareholder-proponent does not satisfy certain
eligibility or procedural requirements. All of these requirements are generally designed to ensure
that the ability under Rule 14a-8 for a shareholder to have a proposal included alongside
management’s in the company’s proxy materials—and thus to draw upon company resources and

4

Unless otherwise noted, references to “shareholder proposal,” “shareholder proposals,” “proposal,” or “proposals”
refer to submissions made in reliance on Rule 14a-8.

5

See, e.g., Securit[ies] and Exchange Commission Proxy Rules: Hearings on H.R. 1493, H.R. 1821, and
H.R. 2019 Before the House Comm. on Interstate and Foreign Commerce, 78th Cong., 1st Sess. 17–19
(1943) (Statement of the Honorable Ganson Purcell, Chairman, Securities and Exchange Commission) (explaining
the initial Commission rules requiring the inclusion of shareholder proposals in company proxy materials: “We give
[a stockholder] the right in the rules to put his proposal before all of his fellow stockholders along with all other
proposals . . . so that they can see then what they are and vote accordingly. . . . The rights that we are endeavoring to
assure to the stockholders are those rights that he has traditionally had under State law, to appear at the meeting; to
make a proposal; to speak on that proposal at appropriate length; and to have his proposal voted on.”)
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to command the time and attention of other shareholders—is not excessively or inappropriately
used. 6
A proposal may be excluded if the rule’s procedural requirements are not satisfied.
These rules set forth the level of share ownership necessary to be eligible to submit a proposal,
the number of proposals that a shareholder may submit for a particular shareholders’ meeting,
the proposal’s permitted length and the deadline for submitting proposals.
The substantive requirements permit a company to exclude a proposal if the proposal
would violate applicable law; would violate the proxy rules; relates to a proponent’s personal
grievance or personal interest; is not significantly related to the company’s business; is not
capable of being implemented by the company; deals with matters relating to the company’s
ordinary business operations; or has already been substantially implemented, among other
grounds. Proponents and companies do not always agree on the application of these exclusions.
Accordingly, if a company intends to exclude a shareholder proposal from its proxy materials on
these grounds or any other ground, it is required under Rule 14a-8(j) to “file its reasons” for
doing so with the Commission. These notifications are generally submitted in the form of a no6

The Commission has expressed recurring concern over the years that Rule 14a-8 is susceptible to misuse. In
1948, the Commission adopted three new bases for exclusion to “relieve the management of harassment in cases
where [shareholder] proposals are submitted for the purpose of achieving personal ends rather than for the common
good of the issuer and its security holders.” See Notice of Proposal to Amend Proxy Rules, Release No. 34-4114
(July 6, 1948) [13 FR 3973 (Jul. 14, 1948)], at 3974 (“1948 Proposing Release”). In 1953, the Commission
amended the shareholder-proposal rule to allow companies to omit the name and address of the shareholderproponent to “discourage the use of this rule by persons who are motivated by a desire for publicity rather than the
interests of the company and its security holders.” See Notice of Proposed Amendments to Proxy Rules, Release
No. 34-4950 (Oct. 9, 1953) [18 FR 6646 (Oct. 20, 1953)], at 6647. In amending the resubmission basis for
exclusion in 1983, the Commission noted that commenters “felt that it was an appropriate response to counter the
abuse of the security holder proposal process by certain proponents who make minor changes in proposals each year
so that they can keep raising the same issue despite the fact that other shareholders have indicated by their votes that
they are not interested in that issue.” See Amendments to Rule 14a-8 Under the Securities Exchange Act of 1934
Relating to Proposals by Security Holders, Release No. 34-20091 (Aug. 16, 1983) [48 FR 38218 (Aug. 23, 1983)],
at 38221 (“1983 Adopting Release”). In addressing the personal-grievance basis for exclusion in 1982, the
Commission noted that “[t]here has been an increase in the number of proposals used to harass issuers into giving
the proponent some particular benefit or to accomplish objectives particular to the proponent.” See 1982 Proposing
Release, supra note 2, at 47427.
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action request seeking the staff’s concurrence that they may exclude a shareholder proposal
under one or more of the procedural or substantive bases under Rule 14a-8. The staff of the
Divisions of Corporation Finance and Investment Management, as a convenience to both
companies and shareholder-proponents, has for many years engaged in the informal practice of
expressing whether the staff would recommend enforcement action to the Commission if a
company excludes a proposal from its proxy materials. This is done to provide guidance as to
the staff’s views and to assist both companies and shareholder-proponents in complying with the
federal proxy rules.
We are proposing modifications to, and seeking public comment on, two of the rule’s
procedural requirements and one of its substantive requirements.
The first proposed amendment is to Rule 14a-8(b), which establishes the eligibility
requirements a shareholder-proponent must satisfy to have a proposal included in a company’s
proxy statement. Under the current rule, to be eligible to submit a proposal, a shareholderproponent must have continuously held at least $2,000 in market value or 1 percent of the
company’s securities entitled to be voted on the proposal at the meeting for at least one year by
the date the proposal is submitted. 7 The $2,000 ownership threshold was last substantively
reviewed and updated by the Commission in 1998. 8

7

17 CFR 240.14a-8(b)(1).

8

See Amendments To Rules On Shareholder Proposals, Release No. 34-40018 (May 21, 1998) [63 FR 29106 (May
28, 1998)] (“1998 Adopting Release”).
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The second proposed amendment is to Rule 14a-8(c), which provides that each
shareholder may submit no more than one proposal to a company for a particular shareholders’
meeting. 9
The third proposed amendment is to Rule 14a-8(i)(12), which allows companies to
exclude a shareholder proposal that “deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company’s proxy
materials within the preceding 5 calendar years” if the matter was voted on at least once in the
last three years and did not receive at least:
(i) 3 percent of the vote if previously voted on once;
(ii) 6 percent of the vote if previously voted on twice; or
(iii) 10 percent of the vote if previously voted on three or more times. 10
These resubmission thresholds have been in place since 1954 11 and, like the ownership
thresholds in Rule 14a-8(b), were last substantively reviewed by the Commission in 1998.12
B.

Roundtable on the Proxy Process

On November 15, 2018, the Commission’s staff held a roundtable on the proxy process
(“Proxy Process Roundtable”), which included a panel discussion on Rule 14a-8 and the
shareholder-proposal process. The shareholder-proposal panelists expressed their views on the

9

10

17 CFR 240.14a-8(c).
17 CFR 240.14a-8(i)(12).

11

See Adoption of Amendments to Proxy Rules, Release No. 34-4979 (Jan. 6, 1954) [19 FR 246 (Jan. 14, 1954)]
(“1954 Adopting Release”).
12

See 1998 Adopting Release, supra note 8. The Commission sought public comment on the ownership and
resubmission requirements in 2007 in connection with a proposed rule on proxy access, but these requirements have
not been substantively revisited since 1998. See Shareholder Proposals, Release No. 34-56160 (Jul. 27, 2007) [72
FR 43488 (Aug. 3, 2007)] (“2007 Proxy Access Proposing Release”).

9

application of Rule 14a-8 and shared their experiences with shareholder proposals and the related
benefits and costs involved for companies and shareholders. Among the topics addressed were
ownership and resubmission thresholds under Rule 14a-8(b) and Rule 14a-8(i)(12), respectively,
and the extent to which these thresholds are in need of updating.
Panelists from the issuer community recommended revising the ownership and/or
resubmission thresholds, 13 while the panelists who have submitted shareholder proposals
generally opposed revisions to these rules. 14 Among those favoring changes to these thresholds,
several cited the costs to companies and their shareholders as a primary basis for raising
ownership and/or resubmission thresholds. 15 Among those who support the current thresholds,
one panelist stated that Rule 14a-8 already appropriately balances the costs and benefits of the
shareholder-proposal process, 16 and another panelist suggested that Rule 14a-8 is currently a
cost-effective mechanism that facilitates private ordering. 17

13

See Transcript of the Roundtable on the Proxy Process (Nov. 15, 2018) (“Roundtable Transcript”), available at
https://www.sec.gov/files/proxy-round-table-transcript-111518.pdf, comments of Ning Chiu, Counsel, Capital
Markets Group, Davis Polk & Wardwell LLP; Maria Ghazal, Senior Vice President, Business Roundtable; Tom
Quaadman, Executive Vice President, U.S. Chamber of Commerce Center for Capital Markets Competitiveness; and
Dannette Smith, Secretary to the Board of Directors and Senior Deputy General Counsel, UnitedHealth Group.
14

See Roundtable Transcript, supra note 13, comments of Michael Garland, Assistant Comptroller, Corporate
Governance and Responsible Investment, Office of the Comptroller, New York City; Jonas Kron, Senior Vice
President and Director of Shareholder Advocacy, Trillium Asset Management; Aeisha Mastagni, Portfolio Manager,
Corporate Governance Unit, California State Teachers’ Retirement System; James McRitchie, Publisher,
CorpGov.net; and Brandon Rees, Deputy Director of Corporations and Capital Markets, American Federation of
Labor and Congress of Industrial Organizations.
15

See Roundtable Transcript, supra note 13, comments of Ning Chiu, Counsel, Capital Markets Group, Davis Polk
& Wardwell LLP, at 127; Tom Quaadman, Executive Vice President, U.S. Chamber of Commerce Center for
Capital Markets Competitiveness, at 136; and Dannette Smith, Secretary to the Board of Directors and Senior
Deputy General Counsel, UnitedHealth Group, at 148–49.
16

See Roundtable Transcript, supra note 13, comments of Aeisha Mastagni, Portfolio Manager, Corporate
Governance Unit, California State Teachers’ Retirement System, at 134.
17

See Roundtable Transcript, supra note 13, comments of Jonas Kron, Senior Vice President and Director of
Shareholder Advocacy, Trillium Asset Management, at 124.
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In connection with the Proxy Process Roundtable, the staff invited members of the public
to provide their views on the proxy process via written comments. 18 We received many
comment letters addressing Rule 14a-8. Some of these commenters recommended raising the
ownership and/or resubmission thresholds, 19 while others were supportive of the current
thresholds. 20 Several commenters expressed concern about the costs associated with

18

Comment letters related to the Proxy Process Roundtable are available at https://www.sec.gov/comments/4725/4-725.htm.
19

See letters in response to the Proxy Process Roundtable from Advent Capital Management, LLC dated July 29,
2019; American Securities Association dated June 7, 2019; Braemar Hotels & Resorts Inc. dated January 4, 2019;
Business Roundtable dated June 3, 2019; U.S. Chamber of Commerce Center for Capital Markets Competitiveness
dated November 12, 2018 and December 20, 2018; Center on Executive Compensation dated August 1, 2018;
Chevron Corporation dated August 20, 2019; Exxon Mobil Corporation dated July 26, 2019; Group 1 Automotive,
Inc. dated January 11, 2019; Institute for Policy Innovation dated October 11, 2018; Investment Company Institute
dated March 15, 2019; National Association of Manufacturers dated October 30, 2018; Nareit dated November 12,
2018; Nasdaq, Inc. dated November 14, 2018; Nasdaq, Inc. et al. dated February 4, 2019; Society for Corporate
Governance dated November 9, 2018; The Capital Group Companies, Inc. dated November 14, 2018; The Vanguard
Group dated September 20, 2019; Tyler Technologies, Inc. dated September 20, 2019.
20

See letters in response to the Proxy Process Roundtable from Addenda Capital et al. dated November 13, 2018;
Adrian Dominican Sisters dated December 11, 2018; American Federation of Labor and Congress of Industrial
Organizations dated November 9, 2018; Anonymous (19 commenters); California Public Employees’ Retirement
System dated December 11, 2018; California State Teachers’ Retirement System dated November 30, 2018; City of
New York Office of the Comptroller dated January 2, 2019; Conference for Corporate Responsibility Indiana and
Michigan dated December 4, 2018; Council of Institutional Investors dated January 31, 2019; Theodore S. Cochrane
dated January 2, 2019; Congregation of Sisters of St. Agnes dated December 4, 2018; Congregation of St. Basil
dated December 3, 2018; CtW Investment Group dated January 16, 2019; Dana Investment Advisors dated
November 30, 2018; Decatur Capital Management Inc. dated August 13, 2019; Dominican Sisters Grand Rapids
dated December 2, 2018; Dominican Sisters of Springfield Illinois dated December 3, 2018; The Episcopal Church
received December 11, 2018; Everence Financial dated December 6, 2018; FAIRR Initiative dated December 4,
2018; Franciscan Sisters of Perpetual Adoration dated December 5, 2018; Glass Lewis dated November 14, 2018;
Green Century Capital Management, Inc. dated December 5, 2018; Interfaith Center on Corporate Responsibility
dated November 6, 2018; Investor Voice, SPC dated November 14, 2018; Jantz Management LLC dated October 7,
2019; Jesuit Committee on Investment Responsibility dated December 10, 2018; Loring, Wolcott & Coolidge dated
December 4, 2018; James McRitchie received November 27, 2018 and August 22, 2019; Mercy Investment
Services, Inc. dated December 3, 2018; MFS Investment Management dated November 14, 2018; Midwest Coalition
for Responsible Investment dated December 6, 2018; Missionary Oblates of Mary Immaculate dated December 12,
2018; Morningstar, Inc. dated December 17, 2018; NorthStar Asset Management, Inc. dated December 4, 2018; Pax
World Funds dated November 9, 2018; Pension Investment Association of Canada dated April 17, 2019; Praxis
Mutual Funds dated December 6, 2018; Presbyterian Church U.S.A. dated November 13, 2018; Priests of the Sacred
Heart dated December 3, 2018; Province of St. Joseph of the Capuchin Order dated December 3, 2018; Racine
Dominicans dated December 5, 2018; Robert E. Rutkowski dated November 15, 2018; Shareholder Rights Group
dated September 17, 2018; Sisters of Charity – Halifax dated December 5, 2018; Sisters of St. Joseph of Orange
dated December 18, 2018; Sisters of the Holy Cross dated December 10, 2018; Sisters of the Presentation of the
Blessed Virgin Mary dated December 3, 2018; State of New York Office of the State Comptroller dated November
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management’s consideration of a proposal and/or its inclusion in the proxy statement. 21 Two
commenters cited an estimate indicating an average cost to companies of $87,000 per
shareholder proposal, 22 another commenter estimated its cost at more than $100,000 per
proposal, 23 and another commenter cited a cost of approximately $150,000 per proposal. 24 Other
commenters suggested the costs to companies are low and noted that most companies receive
few, if any, shareholder proposals. 25 Some commenters expressed concern that a large number
of proposals are submitted by a small number of individuals who own nominal stakes in the
companies to which they submit proposals. 26 One commenter disagreed with this concern
because proposals submitted by these individuals between 2004 and 2017 received an average
level of support of 40 percent and, in the commenter’s opinion, this level of support “indicates

13, 2018; Trinity Health dated November 9, 2018; US SIF dated November 9, 2018; ValueEdge Advisors dated July
17, 2019; Washington State Investment Board dated November 14, 2018; Kyle Wright dated December 4, 2018.
21

See, e.g., letters in response to the Proxy Process Roundtable from American Securities Association dated June 7,
2019; Blackrock, Inc. dated November 16, 2018; Business Roundtable dated November 9, 2018; Exxon Mobil
Corporation dated July 26, 2019; Nasdaq, Inc. dated November 14, 2018; Society for Corporate Governance dated
November 9, 2018.
22

See letters in response to the Proxy Process Roundtable from Blackrock, Inc. dated November 16, 2018; Society
for Corporate Governance dated November 9, 2018.
23

See letter in response to the Proxy Process Roundtable from Exxon Mobil Corporation dated July 26, 2019.

24

See letter in response to the Proxy Process Roundtable from the American Securities Association dated June 7,
2019 (citing H.R. REP NO. 115-904, at 2 (2018)).
25

See, e.g., letters in response to the Proxy Process Roundtable from Council of Institutional Investors dated
November 8, 2018 (citing CERES ET AL., THE BUSINESS CASE FOR THE CURRENT SEC SHAREHOLDER PROPOSAL
PROCESS 11–12 (2017), available at
https://www.ussif.org/files/Public_Policy/Comment_Letters/Business%20Case%20for%2014a-8.pdf (“Ceres
Business Case”)); Addenda Capital et al. dated November 13, 2018 (citing Adam M. Kanzer, The Dangerous
“Promise of Market Reform”: No Shareholder Proposals, Harvard Law School Forum on Corporate Governance
and Financial Regulation (Jun. 15, 2017), available at https://corpgov.law.harvard.edu/2017/06/15/the-dangerouspromise-of-market-reform-no-shareholder-proposals/).
26

See, e.g., letters in response to the Proxy Process Roundtable from Business Roundtable dated November 9,
2018; Center on Executive Compensation dated August 1, 2018.

12

these filers provide a valuable service to fellow shareholders by promoting good corporate
governance.” 27
Below we discuss the proposed amendments to Rule 14a-8, which have been informed by
the public input we have received, including in response to the Proxy Process Roundtable. We
welcome feedback and encourage interested parties to submit comments on any or all aspects of
the proposed amendments. When commenting, it would be most helpful if you include the
reasoning behind your position or recommendation.
II.

DISCUSSION OF PROPOSED AMENDMENTS
A.

Rule 14a-8(b) – Eligibility Requirements
1. Relevant History and Background of Rule 14a-8(b)

At the time the shareholder-proposal rule was initially adopted, a shareholderproponent’s eligibility to submit a proposal was not conditioned on owning a minimum amount
of a company’s securities, or holding the securities for a specified period of time. Instead, the
rule enabled “a qualified security holder” to submit a proposal for inclusion in the company’s
proxy materials. 28 In 1947, the rule text was revised to specify that “any security holder entitled
to vote at a meeting of security holders of the issuer” could submit a proposal. 29 In 1976, the
Commission considered, but decided not to adopt, minimum ownership requirements, believing

27

See letter in response to the Proxy Process Roundtable from Mercy Investment Services, Inc. dated December 3,
2018.
28

See Release No. 34-3347 (Dec. 18, 1942) [7 FR 10655 (Dec. 22, 1942)].

29

See Adoption of Revised Proxy Rules, Release No. 34-4037 (Dec. 17, 1947) [12 FR 8768 (Dec. 24, 1947)].
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that there was not “sufficient justification” at that time for such requirements because the
existing eligibility requirements “have not been abused.” 30
However, the Commission later reconsidered the matter in response to “criticisms of the
current rule that have increased with the pressure placed upon the existing mechanism by the
large number of proposals submitted each year and the increasing complexity of the issues
involved in those proposals, as well as the susceptibility of certain provisions of the rule and the
staff’s interpretations thereunder to abuse by a few proponents and issuers.” 31 The Commission
found merit in the views of many commenters that “abuse of the security holder proposal rule
could be curtailed by requiring shareholders who put the company and other shareholders to the
expense of including a proposal in a proxy statement to have some measured economic stake or
investment interest in the corporation.” 32 The Commission accordingly amended the rule in
1983 to require shareholder-proponents to own “at least 1% or $1,000 in market value of
securities entitled to be voted at the meeting” and to “have held such securities for at least one

30

See Adoption of Amendments Relating to Proposals by Security Holders, Release No. 34-12999 (Nov. 22, 1976)
[41 FR 52994 (Dec. 3, 1976)] (“1976 Adopting Release”).
31

1982 Proposing Release, supra note 2. at 47421. The Commission further explained: “It has been suggested that
under current construction of the rule, a few proponents have been able to use the rule as a publicity mechanism to
further personal interests that are unrelated to the interests of security holders as security holders and that certain
sophisticated proponents, who submit proposals annually to a variety of issuers, are able to require the inclusion of a
proposal which has generated little security holder interest by simply changing its form or minimally varying its
coverage. The rule was not designed to burden the proxy solicitation process by requiring the inclusion of such
proposals.” Id. at 47422 n.8.
32

See 1983 Adopting Release, supra note 6.
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year.” 33 Co-proponents, however, were permitted to aggregate their holdings for purposes of
meeting the ownership requirements. 34
In 1998, the Commission raised the $1,000 threshold to $2,000. 35 When it proposed this
increase, the Commission explained that the revision was partly to adjust for inflation. 36 Upon
adoption of the $2,000 threshold, the Commission noted that “[t]here was little opposition to the
proposed increase among commenters.” 37 While the Commission had elected not to propose an
amount higher than $2,000 “out of concern that a more significant increase could restrict access
to companies’ proxy materials by smaller shareholders,” 38 the Commission noted upon adopting
the $2,000 threshold that several commenters “do not believe the increase is great enough to be
meaningful, especially in light of the overall increase in stock prices over the last few years.” 39
The Commission accordingly indicated that it had “decided to limit the increase to $2,000 for
now.” 40 The Commission also sought comment on whether to shorten or lengthen the one-year
holding period, 41 but it was not revised because, at that time, “there was no significant support

33

Id. In addition, the Commission noted in 2007 that the one-year holding period ensures that shareholder
proposals are submitted “by shareholders with a significant long-term stake in the company.” See 2007 Proxy
Access Proposing Release, supra note 12.
34

See 1983 Adopting Release, supra note 6.

35

See 1998 Adopting Release, supra note 8.

36

The Commission explained that the actual inflation adjustment would have been $600, which would have set the
new threshold at $1,600. A new threshold of $2,000 was proposed, however, to account for future inflation and to
simplify the calculation process. See Amendments to Rules on Shareholder Proposals, Release No. 34-39093 (Sep.
18, 1997) [62 FR 50682 (Sep. 26, 1997)] (“1997 Proposing Release”).
37

See 1998 Adopting Release, supra note 8.

38

See 1997 Proposing Release, supra note 36.

39

See 1998 Adopting Release, supra note 8.

40

Id. (emphasis added).

41

See 1997 Proposing Release, supra note 36.
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for any modifications” to that aspect of the rule. 42 The Commission has not revised the share
ownership requirements since 1998.
2. Public Views on Rule 14a-8(b)
In recent years, some observers have advocated increasing the amount of securities a
shareholder must own to be eligible to submit a shareholder proposal. 43 These groups have
suggested alternative ownership requirements, such as eliminating the flat dollar threshold in
favor of relying solely on a percentage-of-shares-owned test, 44 or raising the ownership threshold
to $50,000, indexed annually for inflation. 45 Some observers have suggested raising the
ownership requirements to lessen the burden on companies, 46 or to ensure that shareholderproponents have a meaningful stake in the companies to which they submit proposals. 47 Others

42

See 1998 Adopting Release, supra note 8.

43

See, e.g., BUSINESS ROUNDTABLE, RESPONSIBLE SHAREHOLDER ENGAGEMENT AND LONG-TERM VALUE
CREATION (Oct. 31, 2016), available at
https://s3.amazonaws.com/brt.org/archive/reports/BRT%20Shareholder%20proposal%20paper-final.pdf (“BRT
Report”); NASDAQ, THE PROMISE OF MARKET REFORM: REIGNITING AMERICA’S ECONOMIC ENGINE (last updated
Feb. 2018), available at
https://www.nasdaq.com/docs/Nasdaq_Blueprint_to_Revitalize_Capital_Markets_April_2018_tcm5044-43175.pdf
(“Nasdaq Report”); U.S. DEP’T OF TREASURY, A FINANCIAL SYSTEM THAT CREATES ECONOMIC OPPORTUNITIES 32
(Oct. 2017), available at https://www.treasury.gov/press-center/press-releases/Documents/A-Financial-SystemCapital-Markets-FINAL-FINAL.pdf (“Treasury Report”); see also letters in response to the Proxy Process
Roundtable from Advent Capital Management, Inc. dated July 29, 2019; Braemar Hotels & Resorts Inc. dated
January 4, 2019; Business Roundtable dated November 9, 2018 and June 3, 2019; Center on Executive
Compensation dated August 1, 2018; Group 1 Automotive, Inc. dated January 11, 2019; National Association of
Manufacturers dated October 30, 2018; Nasdaq, Inc. dated November 14, 2018; Nasdaq, Inc. et al. dated February 4,
2019; Society for Corporate Governance dated November 9, 2018; The Capital Group Companies dated November
14, 2018. At the Commission’s 38th Annual Government-Business Forum on Small Business Capital Formation
held on August 14, 2019, one of the forum participant recommendations was to amend the submission thresholds.
44

See BRT Report, supra note 43; Nasdaq Report, supra note 43.

45

See letter in response to the Proxy Process Roundtable from Society for Corporate Governance dated
November 9, 2018.
46

See id.

47

See, e.g., Nasdaq Report, supra note 43.
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have suggested keeping the existing $2,000 requirement, or limiting any increase, to avoid
excluding smaller investors, 48 and some have suggested that dropping the flat dollar threshold in
favor of a percentage-only test would significantly limit shareholders’ ability to submit
shareholder proposals for inclusion in companies’ proxy materials. 49 Several observers also
have suggested lengthening the current one-year holding period requirement, 50 while at least one
observer has suggested shortening it. 51

48

See CERES ET AL., AN INVESTOR RESPONSE TO THE U.S. CHAMBER’S PROPOSAL TO REVISE SEC RULE 14A-8,
(Nov. 9, 2017), available at
http://www.iccr.org/sites/default/files/resources_attachments/investor_response_to_chamber_14a8_nov_9_final_2.pdf; see also letters in response to the Proxy Process Roundtable from Addenda Capital et al. dated
November 13, 2018; Dominican Sisters of Adrian, Michigan dated December 11, 2018; American Federation of
Labor and Congress of Industrial Organizations dated November 9, 2018; Anonymous (19 commenters); California
Public Employees’ Retirement System dated December 11, 2018; California State Teachers’ Retirement System
dated December 3, 2018; Conference for Corporate Responsibility Indiana and Michigan dated December 3, 2018;
Congregation of Sisters of St. Agnes dated December 4, 2018; Council of Institutional Investors dated January 31,
2019; Theodore S. Cochrane dated January 2, 2019; Congregation of St. Basil dated December 3, 2018; CtW
Investment Group dated January 16, 2019; Dominican Sisters – Grand Rapids dated December 2, 2018; Dominican
Sisters of Springfield Illinois dated December 3, 2018; The Episcopal Church received December 11, 2018;
Everence Financial dated December 6, 2018; FAIRR Initiative dated December 4, 2018; Form Letter A (18,614
letters); Franciscan Sisters of Perpetual Adoration dated December 5, 2018; Glass Lewis dated November 14, 2018;
Interfaith Center on Corporate Responsibility dated November 6, 2018; Investor Voice, SPC dated November 14,
2018; Jesuit Committee on Investment Responsibility dated December 10, 2018; Loring, Wolcott & Coolidge dated
December 4, 2018; James McRitchie received November 27, 2018; Mercy Investment Services, Inc. dated
December 3, 2018; MFS Investment Management dated November 14, 2018; NorthStar Asset Management, Inc.
dated December 4, 2018; Pax World Funds dated November 9, 2018; Pension Investment Association of Canada
dated April 17, 2019; Praxis Mutual Funds dated December 6, 2018; Presbyterian Church (U.S.A.) dated November
13, 2018; Priests of the Sacred Heart dated December 3, 2018; Province of St. Joseph of the Capuchin Order dated
December 3, 2018; Racine Dominicans dated December 5, 2018; Robert E. Rutkowski dated November 15, 2018;
Shareholder Rights Group dated December 4, 2018; Sisters of Charity – Halifax dated December 5, 2018; Sisters of
the Presentation of the Blessed Virgin Mary dated December 3, 2018; Sisters of St. Joseph of Orange dated
December 18, 2018; Sisters of the Holy Cross dated December 10, 2018; State of New York Office of the State
Comptroller dated November 13, 2018; Trinity Health dated November 9, 2018; Washington State Investment
Board dated November 14, 2018.
49

See Letter to Jeb Hensarling, Chairman and Maxine Waters, Ranking Member, House Financial Services
Committee from Jeffrey P. Mahoney, General Counsel, Council of Institutional Investors, dated April 24, 2017,
available at https://democrats-financialservices.house.gov/uploadedfiles/letter_-_cii_04.27.2017.pdf.
50

See BRT Report, supra note 43; see also letters in response to the Proxy Process Roundtable from Advent Capital
Management, LLC dated July 29, 2019; Business Roundtable dated November 9, 2018; Nasdaq, Inc. dated
November 14, 2018; The Vanguard Group, Inc. dated September 20, 2019.
51

See Roundtable Transcript, supra note 13, at 150, comments of Brandon Rees, Deputy Director of Corporations
and Capital Markets, American Federation of Labor and Congress of Industrial Organizations.
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3. Need for Proposed Amendments
The shareholder-proposal process established by Rule 14a-8 facilitates engagement
between shareholders and the companies they own. The rule also enables individual
shareholders to shift to the company, and ultimately other shareholders, the cost of soliciting
proxies for their proposals. Because it shifts burdens from proponents to companies, it is
susceptible to overuse. 52 As the Commission has previously recognized, the ownership threshold
and holding period in Rule 14a-8(b) aim to strike an appropriate balance such that a shareholder
has some meaningful “economic stake or investment interest” in a company before the
shareholder may draw upon company resources to require the inclusion of a proposal in the
company’s proxy statement, and before the shareholder may use the company’s proxy statement
to command the attention of other shareholders to consider and vote upon the proposal. 53
Much has changed since the Commission last considered amendments to Rule 14a-8,
including the level and ease of engagement between companies and their shareholders. For
instance, shareholders now have alternative ways, such as through social media, to communicate
their preferences to companies and effect change. 54

52

See FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC STRUCTURE OF CORPORATE LAW 85 (1991)
(Under Rule 14a-8, “the majority must subsidize the activities of the minority who are allowed to make proposals
without incurring the costs.”).
53

See 1982 Proposing Release, supra note 2; 1983 Adopting Release, supra note 6.

54

See, e.g., Donna Fuscaldo, Say Gives Retail Investors A Voice And Tesla Listens, FORBES (Feb. 19, 2019),
https://www.forbes.com/sites/donnafuscaldo/2019/02/19/say-gives-retail-investors-a-voice-and-tesla-listens/;
Vanessa Fuhrmans, Some U.S. Companies Bow to Social-Media Pressure, Sever NRA Ties, WALL STREET
JOURNAL (Feb. 24, 2018), https://www.wsj.com/articles/some-u-s-companies-bow-to-social-media-pressure-severnra-ties-1519431715.
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We are concerned that the $2,000/one-year threshold established in 1998 does not strike
the appropriate balance today. We believe that holding $2,000 worth of stock for a single year
does not demonstrate enough of a meaningful economic stake or investment interest in a
company to warrant the inclusion of a shareholder’s proposal in the company’s proxy statement.
As the table below demonstrates, the $2,000 threshold, adjusted for inflation, would be equal to
$3,152 in 2019 dollars. 55 Moreover, using the cumulative growth of the Russell 3000 Index as a
proxy for the average increase in companies’ values, a $2,000 investment in a company in 1998
would be worth approximately $8,379 today. 56 We believe that the increase in price of shares
and changes in inflation have contributed, in part, to the need to revisit the one-year holding
period associated with the $2,000 threshold.
Ownership Threshold Comparison
Threshold
Established in 1998

1998 Threshold
Adjusted for Inflation

Change in Russell
3000 Index

$2,000

$3,152

$8,379

We recognize that the amount of stock owned is not the only way to demonstrate an
interest in a company, particularly for small investors. In many cases, the length of time owning
the company’s securities may be a more meaningful indicator that a shareholder has a sufficient
interest that warrants use of the company’s proxy statement. A shareholder’s demonstrated longterm investment interest in a company may make it more likely that the shareholder’s proposal

55

$3,152 = $2,000 x 1.576 (cumulative rate of inflation between May 1998 and August 2019 using the CPI inflation
calculator, available at https://data.bls.gov/cgi-bin/cpicalc.pl?cost1=11%2C600.00&year1=201011&year2=201906).

56

$8,379 = $2,000 x 4.190 (cumulative rate of growth of the Russell 3000 index between May 1998 and August
2019 assuming dividends are reinvested). Data is retrieved from Compustat Daily Updates – Index Prices.
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will reflect a greater interest in the company and its shareholders, rather than an intention to use
the company and the proxy process to promote a personal interest or publicize a general cause.
A shareholder’s demonstrated long-term investment interest may also make it more likely that a
shareholder will continue to hold the shares after the shareholder’s proposal is voted upon, and
thus more likely that any costs of implementing the shareholder’s proposal will be borne in part
by the shareholder responsible for the proposal. We believe having a longer holding period is
particularly important if the dollar value of the ownership interest is minimal because a person
seeking to misuse the shareholder-proposal process could more easily purchase the smallest
possible stake in a company to take advantage of the process.
4. Proposed Amendments
We are proposing to establish enhanced ownership requirements under Rule 14a-8(b)
that take into account both the amount of securities owned and the length of time held, in
determining a shareholder’s eligibility to submit a shareholder proposal. Under the proposed
ownership requirements, the shareholder-proposal process would remain available to a wide
range of shareholders, including those with smaller investments, but would require those with
smaller investments to hold their shares for a longer period of time. We believe these new
thresholds would more appropriately balance the interests of shareholders who seek to use the
company’s proxy statement to advance their own proposals, on the one hand, with the interests
of companies and other shareholders who bear the burdens associated with the inclusion of such
proposals, on the other hand. We also believe the new thresholds would be a better indicator of
a shareholder’s investment interest in the company.
Under the proposed rule, a shareholder would be eligible to submit a Rule 14a-8
proposal for inclusion in a company’s proxy materials if the shareholder satisfies one of three
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ownership requirements, each of which is designed to show that the shareholder-proponent has
a demonstrated economic stake or investment interest in the company to which the proposal is
submitted. Specifically, a shareholder would be eligible to submit a Rule 14a-8 proposal if the
shareholder has continuously held at least:
•

$2,000 of the company’s securities entitled to vote on the proposal for at
least three years;

•

$15,000 of the company’s securities entitled to vote on the proposal for at
least two years; or

•

$25,000 of the company’s securities entitled to vote on the proposal for at
least one year. 57

The proposed rule would retain the key elements of a minimum amount of securities
owned and minimum time period held, including retaining the current $2,000 threshold for
shares held continuously for at least three years. The tiered approach under the proposed
revision would provide multiple options for demonstrating an ownership stake through a
combination of amount of securities owned and length of time held. We believe this approach
takes into account the varying situations of shareholders and would be preferable to a one-sizefits-all approach. Under the proposed rule, shareholders owning a smaller amount of securities
could utilize the rule, provided that ownership was continuous over a longer period of time. The

57

Due to market fluctuations, the value of a shareholder’s investment in a company may vary throughout the
applicable holding period before the shareholder submits the proposal. In order to determine whether the
shareholder satisfies the relevant ownership threshold, the shareholder should look at whether, on any date within
the 60 calendar days before the date the shareholder submits the proposal, the shareholder’s investment is valued at
the relevant threshold or greater, based on the average of the bid and ask prices. See 1983 Adopting Release, supra
note 6.
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tiered approach would enable other shareholders to demonstrate an economic stake or investment
interest through larger ownership interests and shorter holding periods.
Under the proposed rule, the current $2,000 threshold would remain the same to
preserve the ability of long-term shareholders owning a relatively small amount of shares to
continue to utilize Rule 14a-8, but these investors would be required to hold the securities for at
least three years to be eligible to submit a proposal. In light of the small investment amount
required under this ownership tier, we believe that a longer holding period is warranted to
demonstrate a shareholder’s sufficient investment interest in the company and, in turn, to justify
requiring the company to include such a shareholder’s proposal in its proxy statement.
We are proposing two additional eligibility options for shareholders, reflecting
differences in amount of securities held and length of time held. We believe that the proposed
thresholds of $15,000 for at least two years and $25,000 for at least one year are each indicative
of a shareholder having an economic stake or investment interest in the company that would
justify requiring the company to include such a shareholder’s proposal in its proxy statement.
We also propose to eliminate the current 1 percent ownership threshold, which
historically has not been utilized. The vast majority of investors that submit shareholder
proposals do not meet a 1 percent ownership threshold. 58 In addition, we understand that the

58

See letter to Bill Huizenga, Chairman and Carolyn B. Maloney, Ranking Member, Subcommittee on Capital
Markets, Securities, and Investment Committee on Financial Services from Jeffrey P. Mahoney, General Counsel,
Council of Institutional Investors, dated May 22, 2018 (explaining that “[e]ven [the Council of Institutional
Investors’] largest public pension fund members rarely hold 1% of a public company”), available at
https://www.cii.org/files/May%2022,%202018%20Letter%20to%20Capital%20Markets%20Subcommittee%20(fina
l).pdf; letter to The Honorable Maxine Waters, Ranking Member, Committee on Financial Services from Jack
Ehnes, Chief Executive Officer, CalSTRS, (June 5, 2017), at 1 (“While one percent may sound like a small amount,
even a large investor like the $200 billion CalSTRS fund does not own one percent of publicly traded companies.”),
available at https://www.calstrs.com/sites/main/files/fileattachments/06-05-2017_maxine_financial_choice_act.pdf;
Statement of New York City Comptroller Scott M. Stringer on the April 19th Discussion Draft of the Financial
CHOICE Act of 2017 (Apr. 25, 2017), at 1 (“Despite being among the largest pension investors in the world, we
rarely hold more than 0.5% of any individual company, and most often hold less.”), available at
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types of investors that hold 1 percent or more of a company’s shares generally do not use Rule
14a-8 as a tool for communicating with boards and management. 59
The following table compares the proposed dollar thresholds as a percentage of market
value as of December 2018 for the S&P 500 Index constituents and May 2019 for the Russell
3000 Index constituents: 60
Registrant

$2,000 Threshold as
a Percentage of
Market Value

$15,000 Threshold
as a Percentage of
Market Value

$25,000 Threshold
as a Percentage of
Market Value

Largest Registrant in
the S&P 500 Index

0.0000003

0.0000019

0.0000032

500th Registrant in
the S&P 500 Index

0.0001

0.0005

0.0009

3,000th Registrant in
the Russell Index

0.0013

0.0098

0.0164

The proposed rule would not allow shareholders to aggregate their securities with other
shareholders to meet the applicable minimum ownership thresholds to submit a Rule 14a-8
proposal. Although the Commission allowed shareholders to aggregate their holdings when it
first adopted ownership thresholds in 1983, it did not provide reasons for doing so. We believe
that allowing shareholders to aggregate their securities to meet the new proposed thresholds
https://comptroller.nyc.gov/newsroom/testimonies/statement-of-new-york-city-comptrollerscott-m-stringer-on-theapril-19th-discussion-draft-of-the-financial-choice-act-of-2017-act/.
59

See, e.g., Roundtable Transcript, supra note 13, at 150, comments of Brandon Rees, Deputy Director of
Corporations and Capital Markets, American Federation of Labor and Congress of Industrial Organizations.
60

Data for the S&P 500 constituents is retrieved from CRSP and data for the Russell 3000 constituents is retrieved
from Market Capitalization Ranges, FTSE RUSSELL MARKET, https://www.ftserussell.com/research-insights/russellreconstitution/market-capitalization-ranges (last visited Oct. 31, 2019).
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would undermine the goal of ensuring that every shareholder who wishes to use a company’s
proxy statement to advance a proposal has a sufficient economic stake or investment interest in
the company.
Shareholders, however, would continue to be permitted to co-file or co-sponsor
shareholder proposals as a group if each shareholder-proponent in the group meets an eligibility
requirement. Shareholder-proponents often co-file or co-sponsor a shareholder proposal for a
variety of reasons, such as conveying to the company’s management, board, and other
shareholders that the proposal has support from other shareholders. A lead filer is sometimes
designated as the primary point of contact for the proposal, and each co-filer authorizes the lead
filer to negotiate with the company and/or withdraw the proposal on the co-filer’s behalf.
Currently the rules do not require shareholder-proponents to designate a lead filer or make
explicit other arrangements, but we believe this practice could facilitate engagement and reduce
administrative burdens on companies, co-filers, and the staff. We believe that, as a best practice,
shareholder-proponents should clearly state in their initial submittal letter to the company that
they are co-filing the proposal with other proponents and identify the lead filer, specifying
whether such lead filer is authorized to negotiate with the company and withdraw the proposal
on the co-filer’s behalf. Although we are not proposing to require this practice in our rules, we
request comment as to whether we should revise the rules to require that co-filers identify a lead
filer. 61

61

We note that ambiguities in the nature of coordination on a proposal’s submission could prompt companies to
seek exclusion under Rule 14a-8(i)(11). Specifically, if two or more shareholder-proponents submit substantially
duplicative proposals but fail to clearly indicate that they intend to co-file or co-sponsor the proposal, the laterreceived proposal may be susceptible to exclusion under Rule 14a-8(i)(11).
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We believe the proposed tiered thresholds would appropriately balance shareholders’
ability to submit proposals with the attendant burdens. We are mindful of concerns that any
revisions to the ownership requirements may have a greater effect on shareholders with smaller
investments. We believe that the amendments we are proposing today adequately preserve the
ability of smaller shareholders to submit proposals. Importantly, the proposed thresholds allow
small and large shareholders to continue to participate in the shareholder-proposal process. We
are, however, seeking comment on whether we should use other thresholds and/or criteria for
determining eligibility to submit shareholder proposals and, if so, what thresholds or criteria
should be considered.
We request and encourage any interested person to submit comments regarding the
proposed amendments, specific issues discussed in this release, and other matters that may have
an effect on the proposals. We note that comments are of the greatest assistance if accompanied
by supporting data and analysis of the issues addressed in those comments.
Request for Comment
1. We are proposing to amend Rule 14a-8(b) to establish new ownership
requirements for establishing an investor’s eligibility to submit a shareholder
proposal to be included in a company’s proxy statement. Should we amend
Rule 14a-8(b) as proposed?
2. The proposed amendments seek to strike a balance between maintaining an
avenue of communication for shareholders, including long-term shareholders,
while also recognizing the costs incurred by companies and their shareholders in
addressing shareholder proposals. Are there other considerations we should take
into account?
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3. Should we adopt a tiered approach, providing multiple eligibility options, as
proposed? Are there other approaches that would be preferable instead?
4. How is a sufficient economic stake or investment interest best demonstrated? Is it
by a combination of amount invested and length of time held, as proposed, or
should another approach to eligibility be used?
5. Are the proposed dollar amounts and holding periods that we propose for each of
the three tiers appropriate? Are there other dollar amounts and/or holding periods
that would better balance shareholders’ ability to submit proposals and the related
costs? Should any dollar amounts be indexed for inflation or stock-market
performance?
6. We are proposing to maintain the $2,000 ownership level, but increase the
corresponding holding period to three years. Should we also increase the $2,000
threshold? If so, what would be an appropriate increase? For example, should we
adjust for inflation (e.g., $3,000) or otherwise establish a higher amount?
7. Are there potential drawbacks with the tiered approach? If so, what are they?
8. Instead of adopting a tiered approach, should we simply increase the $2,000/oneyear requirement? If so, what would be an appropriate threshold?
9. Should the current 1 percent test be eliminated, as proposed? Should the 1
percent threshold instead be replaced with a different percentage threshold? Are
there ways in which retaining a percentage-based test would be useful in
conjunction with the proposed tiered thresholds?
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10. Should we instead use only a percentage-based test? If so, at what percentage
level? Are there practical difficulties associated with a percentage-based test such
as calculation difficulties that we should take into consideration?
11. Should we prohibit the aggregation of holdings to meet the thresholds, as
proposed? Would allowing aggregation of holdings be consistent with a
shareholder having a sufficient economic stake or investment interest in the
company to justify the costs associated with shareholder proposals?
12. If we were to allow shareholders to aggregate their holdings to meet the
thresholds, should there be a limit on the number of shareholders that could
aggregate their shares for purposes of satisfying the proposed ownership
requirements? If so, what should the limit be? For example, should the number
of shareholders that are permitted to aggregate be limited to five so as to reduce
the administrative burden on companies associated with processing co-filed
submissions?
13. Should we require shareholder-proponents to designate a lead filer when co-filing
or co-sponsoring a proposal? Would doing so facilitate engagement and reduce
administrative burdens on companies and co-filers? If we required shareholderproponents to designate a lead filer, should we require that the lead filer be
authorized to negotiate the withdrawal of the proposal on behalf of the other cofilers? Would such a requirement encourage shareholders to file their own
proposals rather than co-file? Would the number of shareholder proposal
submissions increase as a result?
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14. What other avenues can or do shareholders use to communicate with companies
besides the Rule 14a-8 process? Has the availability and effectiveness of these
other channels changed over time?
15. Unlike other issuers, open-end investment companies generally do not hold
shareholder meetings each year. As a result, several years may pass between the
submission of a shareholder proposal and the next shareholder meeting. In these
cases, the submission may no longer reflect the interest of the proponent or may
be in need of updating, or the shareholder may no longer own shares or may
otherwise be unable to present the proposal at the meeting. Should any special
provisions be considered, after some passage of time (e.g., two years, three years,
five years, etc.), to require shareholders to reaffirm submission of shareholder
proposals for open-end investment companies or, absent reaffirmation, for the
proposals to expire?
16. Does the Rule 14a-8 process work well? Should the Commission staff continue
to review proposals companies wish to exclude? Should the Commission instead
review these proposals? Is there a different structure that might serve the interests
of companies and shareholders better? Are states better suited to establish a
framework governing the submission and consideration of shareholder proposals?
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B.

Proposals Submitted on Behalf of Shareholders
1. Background

Companies receive proposals under Rule 14a-8 from individuals and entities that may not
qualify to submit proposals at a particular company in their own name, but have arrangements to
serve as a representative to submit a proposal on behalf of individuals or entities that have held a
sufficient number of shares for the requisite period. We also understand that shareholders may
wish to use a representative for a number of reasons, including to obtain assistance from
someone who has more experience with the shareholder-proposal process or as a matter of
administrative convenience. Often, the shareholder has an established relationship with the
representative (e.g., the shareholder has previously used the representative to submit proposals
on his or her behalf, or the representative serves as the shareholder’s investment adviser). In
practice, the representative typically submits the proposal to the company on the shareholder’s
behalf along with necessary documentation, including evidence of ownership (typically in the
form of a broker letter) and the shareholder’s written authorization for the representative to
submit the proposal and act on the shareholder’s behalf. After the initial submission, the
representative acts on the shareholder’s behalf in connection with the matter, and
communications between the shareholder and company related to the shareholder proposal are
generally handled by the representative.
Rule 14a-8 does not address a shareholder’s ability to submit a proposal for inclusion in a
company’s proxy materials through a representative; absent Commission regulation, this practice
has been governed by state agency law. 62 Nevertheless, proposals are submitted by

62

Although Rule 14a-8 does not address a shareholder’s ability to submit a proposal through a representative, it
contemplates a representative presenting a proposal on the shareholder’s behalf at a shareholders’ meeting.
Specifically, Rule 14a-8(h) states that the shareholder, or a “representative who is qualified under state law to
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representatives who may or may not themselves have an economic stake in the relevant
company. Some commenters have raised concerns about the use of a representative in the
shareholder-proposal process. 63 For example, some observers have suggested that it may be
difficult in some cases to ascertain whether the shareholder in fact supports the proposal that has
been submitted on their behalf. 64 When a representative speaks and acts for a shareholder, there
may be a question as to whether the shareholder has a genuine and meaningful interest in the
proposal, or whether the proposal is instead primarily of interest to the representative, with only
an acquiescent interest by the shareholder. This uncertainty may also raise questions about
whether the eligibility requirements of Rule 14a-8(b) have been satisfied. 65 We also note that it
can be burdensome for companies to verify the purported agency relationship where the
documentation provided by the person or entity submitting the proposal does not clearly
establish that relationship.

present the proposal on [the shareholder’s] behalf, must attend the meeting and present the proposal.” 17 CFR
240.14a-8(h).
63

See, e.g., BRT Report, supra note 43; Statement of Darla C. Stuckey, President and CEO, Society for Corporate
Governance, Before the H. Comm. on Financial Services Subcomm. on Capital Markets and Government Sponsored
Enterprises, Sept. 21, 2016; see also letter in response to the Proxy Process Roundtable from Exxon Mobil
Corporation dated July 26, 2019.
64

See, e.g., Statement of Darla C. Stuckey, President and CEO, Society for Corporate Governance, Before the H.
Comm. on Financial Services Subcomm. on Capital Markets and Government Sponsored Enterprises, Sept. 21,
2016.
65

In 2017, the staff of the Division of Corporation Finance (the “Division”) issued Staff Legal Bulletin No. 14I
(“SLB 14I”) to address some of the challenges and concerns stemming from a shareholder’s use of an agent in the
shareholder-proposal process. In SLB 14I, the Division explained that, in evaluating whether the eligibility
requirements of Rule 14a-8(b) have been satisfied, it would look to whether a shareholder who uses an agent in the
shareholder-proposal process provides documentation describing the shareholder’s delegation of authority to the
agent. SLB 14I also explained that, where this information is not provided, there may be a basis to exclude the
proposal under Rule 14a-8(b). SLB 14I represents the views of the staff of the Division. It is not a rule, regulation,
or statement of the Commission. Furthermore, the Commission has neither approved nor disapproved its content.
SLB 14I, like all staff guidance, has no legal force or effect, it does not alter or amend applicable law, and it creates
no new or additional obligations for any person.
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2. Proposed Amendments
To help address these challenges and concerns, we are proposing to amend the eligibility
requirements of Rule 14a-8 to require shareholders that use a representative to submit a proposal
for inclusion in a company’s proxy statement to provide documentation attesting that the
shareholder supports the proposal and authorizes the representative to submit the proposal on the
shareholder’s behalf. Specifically, the proposed rule would require documentation that:
•

Identifies the company to which the proposal is directed;

•

Identifies the annual or special meeting for which the proposal is submitted;

•

Identifies the shareholder-proponent and the designated representative;

•

Includes the shareholder’s statement authorizing the designated representative to
submit the proposal and/or otherwise act on the shareholder’s behalf;

•

Identifies the specific proposal to be submitted;

•

Includes the shareholder’s statement supporting the proposal; and

•

Is signed and dated by the shareholder.

We believe an affirmative statement that the shareholder authorizes the designated
representative to submit the proposal and/or otherwise act on the shareholder’s behalf would help
to make clear that the representative has been so authorized. In addition, we believe that a
shareholder’s affirmative statement that it supports the proposal would help to ensure that the
interest being advanced by the proposal is the shareholder’s own.
We believe that these proposed amendments would help safeguard the integrity of the
shareholder-proposal process and the eligibility restrictions by making clear that representatives
are authorized to so act, and by providing a meaningful degree of assurance as to the
shareholder-proponent’s identity, role, and interest in a proposal that is submitted for inclusion in
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a company’s proxy statement. We also believe that the burden on shareholders of providing this
information would be minimal, and we note that much of it is often already provided by
shareholders. We also believe that these requirements would reduce some of the administrative
burdens on companies associated with confirming the principal-agent relationship.
Request for Comment
17. We are proposing to amend Rule 14a-8’s eligibility requirements to require
certain additional information when a shareholder uses a representative to act on
its behalf in the shareholder-proposal process. Should we amend the rule as
proposed?
18. Are the informational requirements we are proposing appropriate? Should we
require any additional information or action? If so, what additional information
or action should we require? For example, should there be a notarization
requirement? How would these measures affect the burden on shareholders?
19. Is any of the proposed information unnecessary to demonstrate the existence of a
principal-agent relationship and/or the shareholder-proponent’s role in the
shareholder-proposal process? If so, what information is unnecessary?
20. Are there legal implications outside of the federal securities laws that we should
be aware of or consider in allowing a principal-agent relationship in the context of
the shareholder-proposal rule?
21. As part of the shareholder-proposal submission process, representatives generally
deliver to companies the shareholder’s evidence of ownership for purposes of
satisfying the requirements of Rule 14a-8(b). Where the shareholder’s shares are
held in street name, this evidence comes in the form of a broker letter from the
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shareholder’s broker. Since a broker letter from the shareholder’s broker
generally cannot be obtained without the shareholder’s authorization, does the
fact that the representative is able to provide this documentation sufficiently
demonstrate the principal-agent relationship and/or the shareholder’s role in the
shareholder-proposal process? Is the answer different if the representative is the
shareholder’s investment adviser that owes a fiduciary duty to the shareholder?
C.

The Role of the Shareholder-Proposal Process in Shareholder Engagement
1. Background

While Rule 14a-8 provides a means for shareholder-proponents to advance proposals and
solicit proxies from other shareholders, the rule is only one of many mechanisms for
shareholders to engage with companies and to advocate for the measures they propose. Other
forms of engagement, including dialogue between a shareholder and management, may
sometimes accomplish a shareholder’s goals without the burdens associated with including a
proposal in a company’s proxy statement. Company-shareholder engagement can thus be an
important aspect of the shareholder-proposal process, which we encourage both before and after
the submission of a shareholder proposal. Proactive company engagement with shareholders has
increased in recent years, 66 and shareholders frequently withdraw their proposals as a result of
company-shareholder engagement. 67 We believe that encouraging this trend would be beneficial
both to companies and to shareholders.

66

See letters in response to the Proxy Process Roundtable from Business Roundtable dated June 3, 2019; Chevron
Corporation dated August 20, 2019; Society for Corporate Governance dated November 9, 2018.
67

Company-shareholder engagement with respect to shareholder proposals has led to an increase in the number of
withdrawn proposals in recent years. See, e.g., letters in response to the Proxy Process Roundtable from Everence
Financial dated December 6, 2018 (“an increasing number of resolutions end up being withdrawn by the proponent
because of conversations between [the proponent] and the company”); Praxis Mutual Funds dated December 6, 2018
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We understand that shareholder proposals are at times used as the sole method of
engaging with companies despite a company’s willingness to discuss, and possibly resolve, the
matter with the shareholder. 68 In those cases, Rule 14a-8 may cause a shareholder to burden a
company and other shareholders with a proxy vote that may have been avoided had meaningful
engagement taken place. While we recognize that engagement may not always obviate the need
for a proposal to be put to a vote, we believe that shareholders should be required to state when
they are available to engage with a company when they submit a proposal for inclusion in the
company’s proxy statement. We believe that such a statement of availability would encourage
greater dialogue between shareholders and companies in the shareholder-proposal process, and
may lead to more efficient and less costly resolution of these matters.
2. Proposed Amendment
We are proposing to amend Rule 14a-8(b) to add a shareholder engagement component
to the current eligibility criteria. Specifically, the proposed amendment would require a
statement from each shareholder-proponent that he or she is able to meet with the company in
person or via teleconference no less than 10 calendar days, nor more than 30 calendar days, after
submission of the shareholder proposal. 69 The shareholder would be required to include contact

(same); Principles for Responsible Investment dated November 14, 2018 (“a growing number of shareholder
proposals are withdrawn due to corporate management developing workable solutions with investors”).
68

We recognize that some shareholder-proponents use a shareholder proposal as a way to open a dialogue with
management and not with the objective of having the matter go to a vote. See Roundtable Transcript, supra note 13,
comments of Michael Garland, Assistant Comptroller, Corporate Governance and Responsible Investment, Office of
the Comptroller, New York City.
69

The proposal’s date of submission is the date the proposal is postmarked or transmitted electronically. In the
event the proposal is hand delivered, the submission date would be the date of hand delivery.
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information as well as business days and specific times that he or she is available to discuss the
proposal with the company. 70
We believe that this proposed eligibility requirement would encourage shareholders to
engage with companies, and could facilitate useful dialogue between the parties by enabling the
company to reach out directly to a shareholder-proponent to understand his or her concerns,
potentially leading to a more mutually satisfactory and less burdensome resolution of the matter.
Request for Comment
22. We are proposing to amend Rule 14a-8(b) to add a shareholder engagement
component to the current eligibility criteria that would require a statement from
the shareholder-proponent that he or she is able to meet with the company in
person or via teleconference no less than 10 calendar days, nor more than 30
calendar days, after submission of the shareholder proposal. Should we adopt the
amendment as proposed? Could the shareholder engagement component be
unduly burdensome or subject to abuse rather than facilitating engagement
between the shareholder-proponent and the registrant? If so, how could we
address such undue burden or abuse?
23. We are also proposing to require that the shareholder-proponent include contact
information as well as business days and specific times that he or she is available
to discuss the proposal with the company. Should we adopt this amendment as
proposed? Should we specify any additional requirements for the contact
information or availability? For example, should we require a telephone number
70

The contact information and availability would have to be the shareholder’s, and not that of the shareholder’s
representative (if the shareholder uses a representative). A shareholder’s representative could, however, participate
in any discussions between the company and the shareholder.
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or email address to be included? Should we require a minimum number of days
or hours that the shareholder-proponent be available?
24. Would companies be more likely to engage with shareholders if the proposed
amendment was adopted? Are there other ways to encourage such engagement
that we should consider? Are there potential negative consequences of
encouraging such engagement between individual shareholders and a company, or
are there other potential negative consequences of this proposal?
25. As proposed, a shareholder would have to provide a statement that he or she is
able to meet with the company in person or via teleconference no less than 10
calendar days, nor more than 30 calendar days, after submission of the
shareholder proposal. Is this timeframe appropriate? If not, what would be an
appropriate timeframe?
26. If the shareholder uses a representative, should we also require that the
representative provide a similar statement as to his or her ability to meet to
discuss the proposal with the company?
27. Should companies be required to represent that they are able to meet with
shareholder-proponents?
28. What are ways that companies engage with shareholders outside of the
shareholder-proposal process?
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D.

One-Proposal Limit
1. Background

Rule 14a-8(c) provides that “each shareholder may submit no more than one proposal to a
company for a particular shareholders’ meeting.” As the Commission explained when it adopted
this restriction in 1976, the submission of multiple proposals by a single shareholder-proponent
“constitute[s] an unreasonable exercise of the right to submit proposals at the expense of other
shareholders” and also may “tend to obscure other material matters in the proxy statement of
issuers, thereby reducing the effectiveness of such documents.” 71
At the time the one-proposal limitation was adopted, the Commission explained that it
was “aware of the possibility that some proponents may attempt to evade the new limitations
through various maneuvers, such as having other persons whose securities they control
submit . . . proposals each in their own names.” 72 To combat this type of abuse, the Commission
clarified that the limitation “will apply collectively to all persons having an interest in the same
securities (e.g., the record owner and the beneficial owner, and joint tenants).” 73
We continue to believe that this one-proposal limit is appropriate. In our view, the
Commission’s stated reasoning for the one-proposal limit applies equally to representatives who
submit proposals on behalf of shareholders they represent. We believe permitting
representatives to submit multiple proposals for the same shareholders’ meeting would
undermine the purpose of the one-proposal limit.

71

See 1976 Adopting Release, supra note 30.

72

Id.

73

Id. This limitation would continue to apply under the proposed amendments.
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2. Proposed Amendment
We propose an amendment to Rule 14a-8(c) to apply the one-proposal rule to “each
person” rather than “each shareholder” who submits a proposal. The amended rule would state,
“Each person may submit no more than one proposal, directly or indirectly, to a company for a
particular shareholders’ meeting. A person may not rely on the securities holdings of another
person for the purpose of meeting the eligibility requirements and submitting multiple proposals
for a particular shareholders’ meeting.” Under the proposed rule, a shareholder-proponent may
not submit one proposal in its own name and simultaneously serve as a representative to submit a
different proposal on another shareholder’s behalf for consideration at the same meeting.
Similarly, a representative would not be permitted to submit more than one proposal to be
considered at the same meeting, even if the representative would be submitting each proposal on
behalf of different shareholders. In our view, a shareholder submitting one proposal personally
and additional proposals as a representative for consideration at the same meeting, or submitting
multiple proposals as a representative at the same meeting, would constitute an unreasonable
exercise of the right to submit proposals at the expense of other shareholders and also may tend
to obscure other material matters in the proxy statement. We believe this amendment to the rule
text would more consistently apply the one-proposal limit to shareholders and representatives of
shareholders.
The amendment is not intended to prevent shareholders from seeking assistance and
advice from lawyers, investment advisers, or others to help them draft shareholder proposals and
navigate the shareholder-proposal process. Providing such assistance to more than one
shareholder would still be permissible. However, to the extent that the provider of such services
submits a proposal, either as a proponent or as a representative, it would be subject to the one-
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proposal limit and would not be permitted to submit more than one proposal in total. We seek
comment, however, on whether the proposed amendment would have unintended consequences
on the practice of shareholders using representatives to submit shareholder proposals.
We also are seeking comments on whether we should eliminate the practice of allowing
natural-person shareholders to use a representative to submit a proposal. We request comment
on whether the concerns raised by a shareholder’s use of a representative would be better
addressed with an amendment to the rule text, as proposed, or by prohibiting such use of a
representative for the purpose of Rule 14a-8.
Request for Comment
29. We are proposing to amend Rule 14a-8(c) to explicitly state, “Each person may
submit no more than one proposal, directly or indirectly, to a company for a
particular shareholders’ meeting. A person may not rely on the securities
holdings of another person for the purpose of meeting the eligibility requirements
and submitting multiple proposals for a particular shareholders’ meeting.” Should
we amend the rule as proposed?
30. Would the proposed amendment have unintended consequences on shareholders’
use of representatives or other types of advisers, such as lawyers or investment
advisers, and, if so, what are those consequences?
31. Alternatively, should we amend Rule 14a-8 to explicitly state that a proposal must
be submitted by a natural-person shareholder who meets the eligibility
requirements and not by a representative? If so, should we clarify that although a
shareholder may hire someone to draft the proposal and advise on the process, the
shareholder must be the one to submit the proposal?
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32. Alternatively, should we require the shareholder-proponent to disclose to the
company how many proposals it has submitted in the past to that company? For
example, should we require disclosure of the number of proposals the shareholder
has submitted directly, through a representative, or as a representative to the
company in the last five years? Should companies be required to disclose this
information in the proxy statement? Would this information be material to other
shareholders when considering how to vote on the proposal?
33. If adopted, would the proposed informational requirements discussed in Section
II.B alleviate the concerns addressed in this section such that the proposed
amendments to Rule 14a-8(c) would be unnecessary?
34. In lieu of, or in addition to, limiting the number of proposals a shareholder would
be able to submit directly or as a representative for other shareholders, should we
adopt a total limit on the number of proposals allowed to be submitted per
company per meeting? If so, what numerical limit would be appropriate, and how
should such a limit be imposed?
35. As an alternative or in addition to limiting the number of proposals a shareholder
would be able to submit directly or as a representative for other shareholders,
should we adopt a limit on the aggregate number of shareholder proposals a
person could submit in a particular calendar year to all companies? If so, what
would be an appropriate limit, and how would such a limit be imposed?
36. Should we require companies to disclose how many proposals were withdrawn
and therefore not included in the proxy statement, and how many were excluded
pursuant to a no-action request?
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E.

Rule 14a-8(i)(12) – Resubmissions
1. Relevant History and Background of Rule 14a-8(i)(12)

Since 1948, the Commission has not required a company to include a proposal in its
proxy statement “if substantially the same proposal was submitted to the security holders for
action at the last annual meeting of security holders or at any special meeting held subsequent
thereto and received less than three percent of the total number of votes cast in regard to the
proposal.” 74 The Commission explained that the purpose of the provision was “to relieve the
management of the necessity of including proposals which have been previously submitted to
security holders without evoking any substantial security holder interest therein.” 75 In 1954, the
Commission observed that the ability to resubmit proposals that received 3 percent or more of
the vote “resulted in the repetition year after year of proposals which have evoked very modest
stockholder interest,” and amended the provision to add two additional resubmission thresholds;
6 percent if the matter had been previously voted on twice and 10 percent if the matter had been
previously voted on three or more times. 76 As a result from 1954 to until today, a shareholder
proposal was excludable if substantially the same proposal, or substantially the same subject
matter, had previously been submitted during the relevant lookback period and received less than
3, 6, or 10 percent of the vote the last time it was voted on if voted on once, twice, or three or
more times, respectively. 77

74

See Adoption of Amendments to Proxy Rules, Release No. 34-4185 (Nov. 5, 1948) [13 FR 6678 (Nov. 13,
1948)].
75

See id.

76

See 1954 Adopting Release, supra note 11.

77

See id.
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In 1983, the Commission raised the 3 and 6 percent thresholds to 5 and 8 percent,
respectively, but these new thresholds subsequently were vacated because a court found that the
Commission had not provided adequate notice of its proposal to raise the thresholds. The
Commission accordingly reinstated the 3 and 6 percent thresholds in 1985, and it elected not to
propose new thresholds at that time. 78
In 1997, the Commission proposed increasing the resubmission thresholds to 6, 15, and
30 percent and, in doing so, stated that “a proposal that has not achieved these levels of support
has been fairly tested and stands no significant chance of obtaining the level of voting support
required for approval.” 79 The Commission also explained that it “propose[d] to increase the
second and third thresholds by relatively larger amounts because the proposal will have had two
or three years to generate support.” 80 While the Commission adopted other amendments
(including increasing the share ownership threshold), it chose not to adopt this proposed
amendment to the resubmission thresholds because “many commenters from the shareholder
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See Proposals of Security Holders, Release No. 34-22625 (Nov. 14, 1985) [50 FR 48180 (Nov. 22, 1985)]. The
U.S. District Court for the District of Columbia held that there was inadequate notice of the proposed rulemaking
under the Administrative Procedure Act, explaining that the Commission had requested comment on “the
appropriate levels for the percentage tests,” but “did not propose new percentage thresholds,” did not “reveal the
theories that prompted the SEC to propose the change,” and did not indicate “whether the agency proposed the
percentages to be raised, lowered, or maintained.” See United Church Bd. for World Ministries v. SEC, 617 F.
Supp. 837, 839 (D.D.C. 1985).
79

See 1997 Proposing Release, supra note 36.

80

See id. These new thresholds were introduced as part of a broader rulemaking that included other proposed
revisions to Rule 14a-8 that, if adopted, were expected to result in fewer excludable proposals under the rule, and
one of the reasons the Commission gave for proposing these revised resubmission thresholds was that higher
thresholds would “counter-balance” the effect the other revisions would have had on the excludability of proposals.
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community [had] expressed serious concerns.” 81 The resubmission thresholds have remained 3,
6, and 10 percent since 1954.
2. Public Views on Rule 14a-8(i)(12)
Over the last several years, public interest in revisiting the resubmission thresholds has
grown. For example, in April 2014, the Commission received a rulemaking petition in support
of revising the thresholds (the “Rulemaking Petition”). 82 In response to the Rulemaking Petition,
the Commission received twenty-three comment letters, expressing a range of views on possible
changes to the thresholds. 83 There have also been other calls for reform in this area, 84 as well as
congressional interest. 85

81

See 1998 Adopting Release, supra note 8. Some commenters had expressed concern that the increases “would
operate to exclude too great a percentage of proposals – particularly those focusing on social policy issues which
tend to receive lower percentages of the shareholder vote.” Id.
82

See Rulemaking Petition from the U.S. Chamber of Commerce, National Association of Corporate Directors,
National Black Chamber of Commerce, American Petroleum Institute, American Insurance Association, The Latino
Coalition, Financial Services Roundtable, Center on Executive Compensation, and Financial Services Forum, April
9, 2014, available at https://www.sec.gov/rules/petitions/2014/petn4-675.pdf.
83

Comment letters received in response to the Rulemaking Petition are available at
https://www.sec.gov/comments/4-675/4-675.shtml.

84

See, e.g., BRT Report, supra note 43; CENTER FOR CAPITAL MARKETS COMPETITIVENESS, SHAREHOLDER
PROPOSAL REFORM: THE NEED TO PROTECT INVESTORS AND PROMOTE THE LONG-TERM VALUE OF PUBLIC
COMPANIES (2017), available at https://www.centerforcapitalmarkets.com/wpcontent/uploads/2013/08/023270_CCMC-SEC-Shareholder-Proposal-Reform-Report_Online_Report.pdf (“CCMC
Report”); Nasdaq Report, supra note 43; Treasury Report, supra note 43. At the Commission’s 38th Annual
Government–Business Forum on Small Business Capital Formation held on August 14, 2019, one of the forum
participant recommendations was to amend the resubmission thresholds.
85

See, e.g., Corporate Governance: Fostering a System That Promotes Capital Formation and Maximizes
Shareholder Value: Hearing Before U.S. H.R. Subcomm. on Capital Markets and Government Sponsored
Enterprises of the Committee on Financial Services, 114th Cong. (2016); Proxy Process and Rules: Examining
Current Practices and Potential Changes: Hearing Before U.S. S. Comm. on Banking, Housing, and Urban Affairs,
115th Cong. (2018); H.R. 5756, 115th Cong. (2018); Financial CHOICE Act of 2017, H.R. 10, 115th Cong. § 844
(2017).
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Some groups have expressed support for raising the resubmission thresholds because they
believe the current thresholds no longer serve their intended purpose. 86 These observers suggest
that resubmitted proposals distract shareholders and their fiduciaries from potentially more
important matters by requiring them to spend additional time and resources reconsidering issues
that have already been rejected by a majority of shareholders. 87
In contrast, other groups suggest that, while the process may take time, resubmitted
proposals can increase interest in, and shareholder support for, issues that at least some
shareholders consider important. 88 In response to the Rulemaking Petition, one commenter cited
as an example of an issue that took time to gain broader shareholder support, climate-change
proposals, which averaged voting support of approximately 5 percent in 1999 and approximately
38 percent by 2017. 89
Some groups have suggested that a significant number of shareholder proposals are
resubmissions of previously-submitted proposals. For example, one study indicates that 1,063 of
3,392 proposals that were included in the proxy statements of Fortune 250 companies between
2007 and 2016 were resubmitted proposals. 90 This report also states that 100 proposals were
resubmitted three or more times between 2006 and 2013. 91
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See, e.g., CCMC Report, supra note 84; Rulemaking Petition, supra note 82.

87

See, e.g., Rulemaking Petition, supra note 82, at 8–9.

88

See Ceres Business Case, supra note 25; letter in response to the Proxy Process Roundtable from Dominican
Sisters of Springfield Illinois dated December 3, 2018; letter in response to the Rulemaking Petition from The
Nathan Cummings Foundation dated April 30, 2018.
89

See letter in response to the Rulemaking Petition from The Nathan Cummings Foundation dated April 30, 2018.

90

See JAMES R. COPLAND & MARGARET M. O’KEEFE, AN ANNUAL REPORT ON CORPORATE GOVERNANCE AND
SHAREHOLDER ACTIVISM, MANHATTAN INSTITUTE FOR POLICY RESEARCH (2016), available at
https://media4.manhattan-institute.org/sites/default/files/pmr_2016.pdf.
91

Id.
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A separate report states that one-third of proposals voted on between 2011 and 2018 were
submitted two or more times at the same company. 92 This report also finds that approximately
95 percent of proposals are eligible for resubmission after the first submission and 90 percent are
eligible after the second and third submission, and that “nearly all proposals that clear those
thresholds and are submitted again remain eligible in subsequent submissions.” 93 In addition,
the report indicates that the overwhelming majority of proposals that win majority support do so
the first time they are submitted, and less than 9 percent of proposals that fail to win majority
support the first time go on to pass in a subsequent attempt. 94 It further notes that “[w]hen the
SEC first adopted the [resubmission] thresholds, between one-half and three-quarters of
proposals failed to win sufficient support for resubmission,” and that “the 3%, 6% and 10%
resubmission thresholds preclude a much smaller proportion of shareholder proposals today than
in the past.” 95
Members of other groups have indicated that “[r]esubmissions for a third or fourth time
are very rare,” stating that since 2010 (and presumably through the report’s publication date in
2017), a total of 35 environmental and social proposals that received less than 20 percent of the
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See BRANDON WHITEHILL, CLEARING THE BAR, SHAREHOLDER PROPOSALS AND RESUBMISSION THRESHOLDS,
COUNCIL OF INSTITUTIONAL INVESTORS (Nov. 2018), available at
https://docs.wixstatic.com/ugd/72d47f_092014c240614a1b9454629039d1c649.pdf (“CII Report”). For a discussion
of our findings with respect to this data, see infra note 197.
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Id.
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Id. at 8.
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Id.
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shareholder vote for two or more years were resubmitted. 96 According to this report, these 35
proposals were resubmitted to 26 companies. 97
Some observers argue that the resubmission thresholds should be raised because
companies incur significant expense as a result of receiving shareholder proposals, including
resubmitted proposals, that are unlikely to win majority support. 98 In response to the Proxy
Process Roundtable, some commenters expressed views that: resubmitted shareholder proposals
often take a disproportionate amount of time compared to annual management proposals; 99
resubmitted proposals exacerbate the costs of shareholder proposals; 100 the cost in terms of
corporate resources spent to deal with resubmitted proposals is significant; 101 resubmitted
proposals divert management time and resources; 102 and all shareholders bear the costs
associated with resubmitted shareholder proposals. 103 Others contend that the costs are much
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See Jonas Kron, Trillium Asset Management & Brandon Rees, AFL-CIO Office of Investment and co-chair CII
Shareholder Advocacy Committee, Frequently Asked Questions about Shareholder Proposals, COUNCIL OF
INSTITUTIONAL INVESTORS (last visited Oct. 30, 2019), available at
https://www.cii.org/files/10_10_Shareholder_Proposal_FAQ(2).pdf.
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Id.
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See, e.g., Rulemaking Petition, supra note 82, at 16; Statements of James R. Copland, Senior Fellow and
Director, Legal Policy, Manhattan Institute for Policy Research and Darla C. Stuckey, President and CEO, Society
for Corporate Governance, Before the H. Comm. on Financial Services Subcomm. on Capital Markets and
Government Sponsored Enterprises, Sept. 21, 2016; see also letters in response to the Proxy Process Roundtable
from American Securities Associations dated June 7, 2019; Exxon Mobil Corporation dated July 26, 2019 (stating
that the company’s cost per shareholder proposal, including resubmitted proposals, is more than $100,000).
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See letter in response to the Proxy Process Roundtable from Investment Company Institute dated March 15,
2019.
100

See letter in response to the Proxy Process Roundtable from Business Roundtable dated June 3, 2019.
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See letter in response to the Proxy Process Roundtable from U.S. Chamber of Commerce Center for Capital
Markets Competitiveness dated December 20, 2018.
102

See letter in response to the Proxy Process Roundtable from National Association of Manufacturers dated
October 30, 2018.
103

See letter in response to the Proxy Process Roundtable from Society for Corporate Governance dated November
9, 2018.
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lower. 104 It has also been suggested that the inability to resubmit shareholder proposals may
drive shareholders to pursue alternative strategies that would be more costly and time-consuming
for companies. 105 We are interested in obtaining, and request comment on, additional data about
the costs incurred as a result of receiving shareholder proposals, including resubmitted proposals.
Various alternatives have been suggested for addressing the concerns with resubmitted
proposals. A number of those who support raising the resubmission thresholds have suggested
that raising them to 6, 15, and 30 percent would be appropriate. 106 One commenter suggested
thresholds of 10, 25, and 50 percent, where failure to achieve the thresholds would render a
proposal excludable for an amount of time equal to the number of years the proposal had
previously been included in the company’s proxy statement. 107
3. Need for Proposed Amendments
We continue to believe, as the Commission stated when it first proposed a resubmission
threshold for shareholder proposals in 1948, that resubmission thresholds are appropriate to
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See Adam M. Kanzer, The Dangerous “Promise of Market Reform”: No Shareholder Proposals, Harvard Law
School Forum on Corporate Governance and Financial Regulation (Jun. 15, 2017), available at
https://corpgov.law.harvard.edu/2017/06/15/the-dangerous-promise-of-market-reform-no-shareholder-proposals/
(“Kanzer 2017”); letter in response to the Rulemaking Petition from the Shareholder Rights Group dated October 5,
2017, at 11.
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See, e.g., letters in response to the Rulemaking Petition from The McKnight Foundation dated June 11, 2018;
Nathan Cummings Foundation dated April 30, 2018.
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See, e.g., BRT Report, supra note 43; CCMC Report, supra note 84; letters in response to the Proxy Process
Roundtable from American Securities Association dated June 7, 2019; Braemer Hotels & Resorts dated January 4,
2019; U.S. Chamber of Commerce Center for Capital Markets Competitiveness dated November 12, 2018; Center
on Executive Compensation dated November 12, 2018; Group 1 Automotive, Inc. dated January 11, 2019; Nareit
dated November 12, 2018; Nasdaq, Inc. et al. dated February 4, 2019; Society for Corporate Governance dated
November 9, 2018; Tyler Technologies, Inc. dated September 20, 2019.
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See letter in response to the Proxy Process Roundtable from Exxon Mobil Corporation dated July 26, 2019.
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“relieve the management of the necessity of including proposals that have been previously
submitted to security holders without evoking any substantial security holder interest therein.” 108
Having considered the feedback discussed above, and recognizing the range of views
expressed, we are concerned that the current resubmission thresholds may allow proposals that
have not received widespread support from a company’s shareholders to be resubmitted—in
some cases, year after year—with little or no indication that support for the proposal will
meaningfully increase or that the proposal ultimately will obtain majority support. Companies
and their shareholders bear the burdens associated with management’s and shareholders’
repeated consideration of these proposals and/or their recurrent inclusion in the proxy statement.
While we recognize that some proposals may necessitate resubmission to obtain majority
support, we do not believe shareholders whose proposals are unlikely ever to obtain or at least
without a significant change in circumstances obtain such support—and thus to reflect the
interests of a majority of shareholders—should be permitted to require companies and other
shareholders to bear the costs associated with their proposals. If a proposal fails to generate
meaningful support on its first submission, and is unable to generate significantly increased
support upon resubmission, it is doubtful that the proposal will earn the support of a majority of
shareholders in the near term or without a significant change in circumstances. 109 In light of
these concerns, we are proposing to increase the resubmission thresholds to allow companies to
exclude resubmitted proposals that have not received broad support and appear less likely to be
on a sustainable path toward achieving majority shareholder support. In these circumstances, we
108

See 1948 Proposing Release, supra note 6.
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Based on our review of shareholder proposals that received a majority of the votes cast between 2011 and 2018,
approximately 90% received such support on the first submission. Of the remaining 10%, 60% received 40% or
more of the votes cast on the initial submission. See discussion infra Section IV.B.3.iv.
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believe a “cooling-off” period may be warranted to help ensure that the inclusion of such
proposals does not result in unjustified burdens on companies and shareholders.
Under the current rule, proposals that are not supported by up to approximately 97
percent of votes cast on the first submission, 94 percent on the second submission, and 90
percent on the third or subsequent submissions remain eligible for resubmission. We recognize
that initially lower levels of shareholder support do not always indicate how shareholders will
vote on an issue in the future. Nevertheless, we are concerned that thresholds of 3, 6, and 10
percent may not demonstrate sufficient shareholder support to warrant resubmission, or
adequately distinguish between proposals that ultimately are more likely to obtain majority
support upon resubmission and those that are not. As one commenter has noted, “the current
thresholds leave no less than 90% of proposals eligible for resubmission.” 110 These resubmitted
proposals are permitted despite the fact that, according to the commenter, less than 9 percent of
proposals that fail to win majority support the first time go on to pass in a subsequent attempt. 111
Thus, it appears that under the current thresholds the vast majority of shareholder proposals are
eligible for resubmission regardless of their likelihood of gaining broader shareholder support or,
ultimately, garnering a majority of the votes cast, at least in the near term.
In addition, the current resubmission thresholds may not have the same effect today on
resubmissions as they did when they were initially adopted. According to one commenter, the
110

See CII Report, supra note 92, at 16. Based on our analysis, approximately 94% of proposals remain eligible for
resubmission after the initial submission, 90% after the second submission, and 94% after the third or subsequent
submission under the current resubmission thresholds. In total, approximately 93% of proposals remain eligible for
resubmission under the current resubmission thresholds. Of these eligible proposals that were submitted from 2011
to 2018, approximately 6.5% garnered majority support at some point during that period following initial
submission. See discussion infra Section IV.B.3.iv.
111

See CII Report, supra note 92, at 8. Based on our analysis of proposals submitted between 2011 and 2018, 6.5%
of resubmitted proposals that failed to win majority support on the first submission went on to pass in a subsequent
attempt.
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percentage of shareholder proposals eligible for resubmission today is considerably higher than
at the time the thresholds were first introduced, when “between one-half and three-quarters of
proposals failed to win sufficient support for resubmission.” 112 It has been suggested that this
difference may be due to a number of factors, including the role proxy advisory firms now play
in the shareholder voting process, 113 and greater participation by institutional investors in that
process. 114 Consequently, we are concerned that the current thresholds may not be functioning
effectively to alleviate companies and their shareholders of the obligation to consider, and spend
resources on, matters that have previously been voted on and rejected by shareholders without
sufficient indication that a proposal will gain traction among the broader shareholder base in the
near future.
4. Proposed Amendments
To address these concerns, we are proposing revisions to Rule 14a-8(i)(12) that would
replace the current resubmission thresholds of 3, 6, and 10 percent with new thresholds of 5, 15,
and 25 percent, respectively, and add an additional provision to the rule that would allow
companies to exclude proposals that have been submitted three or more times in the preceding
five years if they received more than 25 percent, but less than 50 percent, of the vote and support
declined by more than 10% the last time substantially the same subject matter was voted on
compared to the immediately preceding vote. We believe these proposed amendments would
allow proposals to receive due consideration without imposing on companies and their
112

See CII Report, supra note 92, at 6 (citing LEWIS D. GILBERT, DIVIDENDS AND DEMOCRACY 108 (1956) (noting
that “[b]etween half and three quarters of the proposals being submitted would be banned” by the Commission’s
proposed thresholds of 3%, 7%, and 10%)). We note that the Commission ultimately adopted thresholds of 3%, 6%,
and 10%.
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Cf. Rulemaking Petition, supra note 82, at 6–7.
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See CII Report, supra note 92, at 6.
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shareholders the burden of having to repeatedly consider matters on which they have already
indicated a lack of interest, or where interest has waned.
(i)

Proposed Resubmission Thresholds

Under proposed Rule 14a-8(i)(12), a shareholder proposal may be excluded from a
company’s proxy materials if it deals with substantially the same subject matter as a proposal, 115
or proposals, previously included in a company’s proxy materials within the preceding five
calendar years if the most recent vote occurred within the preceding three calendar years and that
vote was:
•

Less than 5 percent of the votes cast if previously voted on once;

•

Less than 15 percent of the votes cast if previously voted on twice; or

•

Less than 25 percent of the votes cast if previously voted on three times or
more. 116

We are proposing a modest increase to the initial resubmission threshold of 2 percent,
and more significant increases to the second and third thresholds of 9 and 15 percent,
respectively. As a result, there will be a 10 percent spread between the first and second threshold
and the second and third threshold. We believe that more significant revisions to the second and
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The condition in Rule 14a-8(i)(12) that the shareholder proposals deal with “substantially the same subject
matter” does not mean that the previous proposal(s) and the current proposal must be identical. In 1983, the
Commission amended the language in the exclusion from “substantially the same proposal” to “substantially the
same subject matter.” See 1983 Adopting Release, supra note 6. In doing so, the Commission explained that the
purpose of amending the exclusion was to “counter the abuse of the security holder proposal process by certain
proponents who make minor changes in proposals each year so that they can keep raising the same issue despite the
fact that other shareholders have indicated by their votes that they are not interested in that issue.” Id. When
considering whether proposals deal with substantially the same subject matter, the staff has focused on whether the
proposals share the same “substantive concerns” rather than the “specific language or actions proposed to deal with
those concerns.” Id. We are not proposing changes to the “substantially the same subject matter” standard, but seek
comment on whether such a change would be appropriate or necessary in light of the proposed amendments.
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Only votes for and against a proposal would be included in the calculation of the shareholder vote. Abstentions
and broker non-votes would not be included in the calculation.

51

third thresholds are appropriate due to the fact that a proposal will have already been considered
by shareholders two or three times before becoming subject to these thresholds.
Currently, 90 percent or more of all proposals are eligible for resubmission at each
threshold. 117 Under the current thresholds, many of these proposals fail to obtain meaningful, or
majority, support upon resubmission. From 2011 to 2018, there were 864 unique proposals that
were resubmitted. 118 Of these, only 54 (6.5%) ultimately garnered majority support (as noted in
Table 9 in Section IV.C.2.iii below, only one of these would have been excludable under the
proposed resubmission thresholds). The proposed increases in the resubmission thresholds to 5,
15, and 25 percent reflect our experience with shareholder proposals and are intended to reduce
the number of proposals eligible for resubmission that have little or no chance of gaining
meaningful, or majority, shareholder support while still providing shareholders with the
opportunity to build support for their proposals.
In particular, our proposed increase for the initial resubmission threshold from 3 to 5
percent would exclude proposals that are very unlikely to earn majority support upon
resubmission, but would still permit a very large percentage of proposals to be resubmitted. 119
We believe that a cooling-off period is warranted if a matter is unable to garner the support of at
least 1 in 20 shareholders upon its initial submission. Based on our analysis of the proposals that
ultimately garnered majority support from 2011 to 2018, 90 percent did so on the first
submission, and more than half of the proposals that were resubmitted garnered more than 40
117

See supra note 110.
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The number of unique proposals that were resubmitted refers to the count of proposals that were resubmitted and
voted on at least once during the sample period 2011 to 2018. The number of proposals (864) differs from the
number referred to in the tables in Section IV.B.3.iv (1,442) because the latter is not limited to unique proposals.
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Of the proposals resubmitted between 2011 and 2018, we estimate that approximately 85% would have been
eligible for resubmission under the proposed resubmission thresholds. See infra Table 9 in Section IV.C.2.iii.
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percent on the first submission. 120 Of the remaining proposals, nearly all garnered support of at
least 5 percent on the first submission.121 While we recognize that there have been a few
instances in which proposals that have failed to receive at least 5 percent of the votes cast have
gone on to garner significantly greater shareholder support, these instances appear to be
infrequent and may be the result of factors other than or in addition to the resubmission. 122
The proposed increase for the second and third resubmission thresholds to 15 and 25
percent are also intended to provide a better indicator of proposals that are more likely to
ultimately obtain majority support than the current thresholds. We believe that proposals
receiving these levels of support will have better demonstrated a sustained level of shareholder
interest to warrant management and shareholder consideration upon resubmission, subject to the
discussion in Section II.E.4.ii below. As indicated in Section IV.B.3.iv below, these thresholds
are below the average and median support for initial submissions of 34 and 30 percent,
respectively. Of the resubmitted proposals that ultimately obtain majority support, the
overwhelming majority garner more than 15 percent on their second try and more than 25
percent on their third submission.123 As with the initial resubmission threshold, these thresholds
would exclude proposals that are unlikely to earn majority support, but would still permit a
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See infra Section IV.B.3.iv.
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Id.
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Based on our review of shareholder proposals that received a majority of the votes cast on a second or
subsequent submission between 2011 and 2018, only 2% of the proposals that have failed to receive at least 5% of
the votes cast have gone on to garner majority support. See infra Section IV.B.3.iv.
123

Based on our review of shareholder proposals that received a majority of the votes cast on a second or
subsequent submission between 2011 and 2018, 95% received support greater than 15% on the second submission,
and 100% received support greater than 25% on the third or subsequent submission. In addition, of the 22 proposals
that obtained majority support on their third or subsequent submissions, approximately 95% received support of
over 15% on their second submission, and 100% received support of over 25% on their third or subsequent
submission. See infra Section IV.B.3.iv.
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significant number of proposals to be resubmitted. 124 We believe that a cooling-off period also is
warranted if, after three or more submissions, more than 75 percent of the votes cast have not
supported the matter.
We recognize, as discussed in Section IV below, that raising the resubmission thresholds
would be expected to result in the exclusion of more proposals than currently. Our analysis in
Table 9 in Section IV.C.2.iii indicates that under the proposed 15% / 25% thresholds, there
would be 14% / 27% more proposals that would be excludable than under the current rules.
While these are increases in the overall number of excludable proposals, we believe these
thresholds would better distinguish those excludable proposals that are on a path toward more
meaningful shareholder support from those that are not. In other words, we believe that, under
the proposed resubmission thresholds, any increase in the number of excludable proposals that
would have been on a path toward more meaningful shareholder support would be small.
We also believe that the proposed resubmission thresholds would reduce the costs
associated with management’s and shareholders’ repeated consideration of these proposals and
their recurrent inclusion in the proxy statement while still maintaining shareholders’ ability to
submit proposals, and engage with companies, on matters of interest to shareholders. We believe
that the proposed resubmission thresholds may lead to the submission of proposals that will
evoke greater shareholder interest in, and foster more meaningful engagement between,
management and shareholders, as the proposed thresholds would incentivize shareholders to
submit proposals on matters that resonate with the broader shareholder base to avoid exclusion
under Rule 14a-8(i)(12).

124

See infra Section IV.B.3.iv.
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We believe that the proposed resubmission thresholds strike an appropriate balance
between reducing the costs to companies of responding to proposals that do not garner
significant shareholder support and may be unlikely to do so in the future, with preserving
shareholders’ ability to engage with a company and other shareholders through the shareholderproposal process. In addition, as is currently the case, the resubmission thresholds would not act
as a permanent bar and, thus, shareholders would be able to resubmit substantially similar
proposals after a three-year cooling-off period. We recognize, however, that there may be
alternative thresholds that could also achieve this balance, and we seek public comment on
whether the proposed thresholds strike the correct balance.
We also considered whether to propose any changes to the vote-counting methodology.
For example, we considered whether votes by insiders should be excluded from the calculation
of votes cast for purposes of determining whether the resubmission thresholds have been
satisfied. In addition, we considered whether to apply a different vote-counting methodology for
companies with dual-class voting structures. 125 We elected not to propose alternative votecounting methodologies, however, because we believe that including these votes in the voting
calculation more accurately captures the sentiment of all shareholders, including insiders and
controlling shareholders. Nevertheless, we seek comment on whether changes to the current
vote-counting methodology are necessary. We also considered whether to adopt an exception to
the rule that would allow an otherwise excludable proposal to be resubmitted if there are material
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Cf. letter in response to the Proxy Process Roundtable from CtW Investment Group dated January 16, 2019
(noting that increasing the resubmission thresholds will make it more difficult to satisfy the resubmission thresholds
at companies with dual-class voting structures); letter in response to the Rulemaking Petition from the Shareholder
Rights Group dated October 5, 2017 (“When one considers dual class share ownership, insider ownership and the
non-involvement of passive investors, the percent of support for a proposal reflected by the Rule’s counting methods
may reflect a sharp underestimate of the support by those investors known to actively consider shareholder
proposals.”).
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developments that suggest a resubmitted proposal may garner significantly more votes than when
previously voted on. We elected not to propose such an exception, however, because we believe
it would be difficult in many cases to determine how the intervening developments would affect
shareholders’ voting decisions. We seek comment on whether such an exception should be
added to the rule.
Request for Comment
37. Should we maintain the current approach of three tiers of resubmission thresholds
but increase the thresholds to 5, 15, and 25 percent, as proposed? Would
alternative thresholds such as 5, 10, and 15 percent, or 10, 25, and 50 percent, be
preferable? If so, what should the thresholds be? Should we instead adopt the
thresholds that were proposed by the Commission in the 1997 Proposing Release
(i.e., 6, 15, and 30 percent)? Do the proposed resubmission thresholds better
distinguish those proposals that are on a path to meaningful shareholder support
from those that are not?
38. Alternatively, should we remove resubmission thresholds for the first two
submissions and, instead, allow for exclusion if a matter fails to receive majority
support by the third submission within a certain number of years? Under such an
approach, what would be an appropriate lookback period and how long should the
cooling-off period be (e.g., three years, five years, or some other period of time)?
39. What are the estimated costs companies incur as a result of receiving resubmitted
proposals? Are the costs different for resubmitted proposals than for initial
submissions? In particular, which specific costs incurred (e.g., printing costs,
staff time, fees paid to external parties such as legal advisors or proxy solicitors,
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management time, board time, etc.) may differ between resubmitted proposals and
initial submissions?
40. Is there a voting threshold that, if not achieved initially, a proposal is unlikely to
surpass in subsequent years? Conversely, is there a voting threshold that, if
achieved, a proposal is unlikely to fall below in subsequent years?
41. Should we shorten or lengthen the relevant five-year and three-year lookback
periods? If so, what should the lookback periods be?
42. Should the vote-counting methodology under Rule 14a-8(i)(12) be revised? For
example, should shares held by insiders be excluded from the voting calculation,
or should broker non-votes and/or abstentions count as votes “against”? Should
there be a different vote-counting methodology for companies with dual-class
voting structures? If so, what should that methodology be?
43. Would the proposed changes in resubmission thresholds meaningfully affect the
ability of shareholders to pursue initiatives for which support may build gradually
over time? Do legal or logistical impediments to shareholder communications
affect the ability of shareholders to otherwise pursue such longer horizon
initiatives? If so, how? Are there ways to mitigate any potential adverse effects
of the proposed resubmission thresholds while limiting costs to companies and
shareholders?
44. When considering whether proposals deal with substantially the same subject
matter, the staff has focused on whether the proposals share the same “substantive
concerns” rather than the “specific language or actions proposed to deal with
those concerns.” Should we consider adopting this standard, or its application?
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Should we consider changing this standard, or its application? For example,
should we adopt a “substantially the same proposal” standard?
(ii)

Momentum Requirement for Proposals Addressing Substantially the

Same Subject Matter as Those Previously Voted on Three or More Times
in the Preceding Five Calendar Years
In addition to raising the resubmission thresholds to 5, 15, and 25 percent, we are
proposing to amend Rule 14a-8(i)(12) to allow companies to exclude proposals dealing with
substantially the same subject matter as proposals previously voted on by shareholders three or
more times in the preceding five calendar years that would not otherwise be excludable under the
25 percent threshold if (i) the most recently voted on proposal received less than a majority of
the votes cast and (ii) support declined by 10 percent or more compared to the immediately
preceding shareholder vote on the matter (the “Momentum Requirement”). For example, under
such a requirement, a proposal would be excludable where proposals dealing with substantially
the same subject matter had previously been voted on three times in the preceding five calendar
years and received 26 percent of the votes cast on the third submission compared to 30 percent
on the second submission. In this case, the percentage of votes cast on the third submission (26
percent) declined by more than 10 percent compared to the percentage of votes cast on the
second submission (30 percent) and, thus, proposals dealing with substantially the same subject
matter would be excludable during the relevant lookback period.
The purpose of this requirement would be to relieve management and shareholders from
having to repeatedly consider, and bear the costs related to, matters for which shareholder
interest has declined. We note that it would apply only to matters that have been previously
voted on three or more times in the preceding five years, giving shareholder-proponents a
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number of years to advocate for, and the broader shareholder base ample opportunity to consider,
the matters raised. We further believe that a 10 percent decline in the percentage of votes cast
may demonstrate a sufficiently significant decline in shareholder interest to warrant a cooling-off
period. Nevertheless, we seek comment on whether 10 percent is an appropriate figure, or
whether some other method or figure would be more appropriate, to gauge shareholder interest.
The Momentum Requirement would not apply where the previously voted on proposal(s)
received a majority of the votes cast at the time of the most recent shareholder vote, even if
shareholder support had declined by 10 percent or more compared to the immediately preceding
vote. 126 We believe proposals that receive a majority of the votes cast have demonstrated a
sufficient level of shareholder interest to qualify for resubmission. In addition, it is our
understanding that companies frequently act on proposals, including non-binding proposals, that
receive a majority of the votes cast, which can reduce the likelihood of resubmitted proposals.
Request for Comment
45. Should we adopt the Momentum Requirement, as proposed? If so, should we
adopt this requirement instead of, rather than in addition to, the proposed
resubmission thresholds? Would this requirement be difficult to apply in
practice?
46. As proposed, a proposal that receives a majority of the votes cast at the time of
the most recent shareholder vote would not be subject to the Momentum
Requirement. Is there a voting threshold below a majority of the votes cast that
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If, after receiving a majority of the votes cast, a matter receives less than a majority of the votes cast upon a
subsequent submission, the Momentum Requirement would apply. We believe that the same rationale underlying
the Momentum Requirement applies where shareholder support declines below a majority of the votes cast, but we
seek comment on this point.
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demonstrates a sufficient level of shareholder interest in the matter to warrant
resubmission regardless of whether future proposals addressing substantially the
same subject matter gain additional shareholder support? If so, what is an
appropriate threshold?
47. As proposed, a proposal that receives a majority of the votes cast at the time of
the most recent vote would not be excludable under the Momentum Requirement.
Should this exception to the Momentum Requirement be limited to the most
recent shareholder vote, or should it apply to a different lookback period such as
three years or five years?
48. Should the Momentum Requirement apply to all resubmitted proposals, not just
those that have been resubmitted three or more times? For example, assuming
adoption of the proposed resubmission thresholds, should a proposal be
excludable if proposals addressing substantially the same subject matter received
19 percent on the first submission and 16 percent on the second submission, even
though 16 percent exceeds the relevant proposed threshold of 15 percent for a
second submission?
49. Does a 10 percent decline in the percentage of votes cast demonstrate a
sufficiently significant decline in shareholder interest to warrant a cooling-off
period for any proposal receiving less than majority support? Would a different
percentage—such as 20, 30, or 50 percent—or an alternative threshold, be more
appropriate?
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50. Should the cooling-off period for proposals that fail the Momentum Requirement
be shorter than the cooling-off period for proposals that fail to satisfy the existing
resubmission thresholds? If so, what would be an appropriate cooling-off period?
51. Are there other mechanisms we should consider that would demonstrate that a
proposal has lost momentum? For example, should there be a separate basis for
exclusion if the level of support has not increased by more than 10 percent in the
last two votes in the previous five years? Or, should there be a separate basis for
exclusion if the level of support does not reach 50 percent within 10 years of first
being proposed? If so, what would be an appropriate cooling-off period?
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III.

GENERAL REQUEST FOR COMMENT
We request and encourage any interested person to submit comments on any aspect of

our proposals, other matters that might have an impact on the proposed amendments, and any
suggestions for additional changes. With respect to any comments, we note that they are of
greatest assistance to our rulemaking initiative if accompanied by supporting data and analysis of
the issues addressed in those comments and by alternatives to our proposals where appropriate.
IV.

ECONOMIC ANALYSIS
A. Introduction
We are proposing to amend certain procedural requirements and the provision relating to

resubmitted proposals under the shareholder-proposal rule. We are sensitive to the economic
effects that may result from the proposed rule amendments, including the benefits, costs, and the
effects on efficiency, competition, and capital formation. Section 3(f) of the Exchange Act,
Section 2(b) of the Securities Act of 1933, and Section 2(c) of the Investment Company Act
require us, when engaging in rulemaking that requires us to consider or determine whether an
action is necessary or appropriate in (or, with respect to the Investment Company Act, consistent
with) the public interest, to consider, in addition to the protection of investors, whether the action
will promote efficiency, competition, and capital formation. Additionally, Section 23(a)(2) of
the Exchange Act requires us, when making rules or regulations under the Exchange Act, to
consider, among other matters, the impact that any such rule or regulation would have on
competition and states that the Commission shall not adopt any such rule or regulation which
would impose a burden on competition that is not necessary or appropriate in furtherance of the
Exchange Act.
We discuss the potential effects of the proposed rule amendments as well as possible
alternatives to the proposed amendments below. Where possible, we have attempted to quantify
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the costs, benefits, and effects on efficiency, competition, and capital formation expected to
result from the proposed rule amendments. In some cases, however, we are unable to quantify
the economic effects because we lack the information necessary to provide a reasonable and
reliable estimate. Where we are unable to quantify the economic effects of the proposed rule, we
provide a qualitative assessment of the potential effects and encourage commenters to provide
data and information that would help quantify the benefits, costs, and the potential impacts of the
proposed rule amendments on efficiency, competition, and capital formation.
B. Economic Baseline
The baseline against which the costs, benefits, and the impact on efficiency, competition,
and capital formation of the proposed rule amendments are measured consists of the current
regulatory framework and the current practices for shareholder proposal submissions.
1. Current regulatory framework
State laws, corporate bylaws, and federal securities laws jointly govern the shareholderproposal process. Under state law, a shareholder generally has the right to appear in person at an
annual or special meeting and put forth a resolution to be voted on by the shareholders. Such
resolutions can include, for example, proposals to adopt, amend, or repeal bylaws or to request
the board to take certain actions. State law also governs shareholders’ ability to submit a
proposal through a representative. 127 Company bylaws can limit shareholders’ ability to attend
or present at shareholder meetings. Federal securities law governs communications in advance
of shareholder meetings, including solicitation of proxies for items to be voted on at the meeting.
Federal securities law also requires companies to allow shareholders to vote by proxy at
shareholder meetings and requires companies to include a shareholder’s proposal in the
127

See supra Section II.B.
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company’s proxy statement unless a ground for exclusion is met. Most shareholders currently
vote in advance of shareholder meetings through the proxy process.
Rule 14a-8 addresses when a company must include a shareholder proposal in its proxy
statement at an annual or special meeting of shareholders. 128 Rule 14a-8 also sets forth
procedural and substantive bases upon which a company can exclude a shareholder proposal
from its proxy statement. Under Rule 14a-8(b), to be eligible to submit a proposal, a proponent
“must have continuously held at least $2,000 in market value, or 1%, of the company’s securities
entitled to be voted on the proposal at the meeting for at least one year by the date [the
proponent] submit[s] the proposal.” The Commission currently allows investors to aggregate
their securities with other investors to meet the applicable minimum ownership thresholds to
submit a Rule 14a-8 proposal. The rule does not currently require a shareholder-proponent to
provide information specific to the use of a representative in the shareholder-proposal process, or
state when he or she is able to meet with the company to discuss the proposal.
Rule 14a-8(c) provides that a shareholder may submit no more than one proposal to a
company for a particular shareholders’ meeting.
Rule 14a-8(i)(12) allows companies to exclude a shareholder proposal that “deals with
substantially the same subject matter as another proposal or proposals that has or have been
previously included in the company’s proxy materials within the preceding 5 calendar years” if
the matter was voted on at least once in the last three years and did not receive: (i) 3 percent of
the vote if previously voted on once; (ii) 6 percent of the vote if previously voted on twice; or
(iii) 10 percent of the vote if previously voted on three or more times.

128

A shareholder may alternatively solicit proxies by filing its own proxy statement that complies with the federal
proxy rules.
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2. Affected Entities
The proposed amendments to Rule 14a-8(b), Rule 14a-8(c), and Rule 14a-8(i)(12) could
affect all companies subject to the federal proxy rules that receive shareholder proposals, the
proponents of these proposals, and other non-proponent shareholders of these companies. 129
Companies that have a class of equity securities registered under Section 12 of the Exchange Act
are subject to the federal proxy rules, including Rule 14a-8. 130 In addition, there are certain
registered companies that voluntarily file proxy materials. Finally, Rule 20a-1 under the
Investment Company Act subjects all management companies to the federal proxy rules. 131
As of December 31, 2018, there were 5,746 companies that had a class of securities
registered under Section 12 of the Exchange Act (including 98 Business Development
Companies (“BDCs”)). 132 As of the same date, there were 120 companies that did not have a

129

The proposed amendments could also have second-order effects on providers of administrative and advisory
services related to proxy solicitation and shareholder voting.
130

We are not aware of any asset-backed issuers that have a class of equity securities registered under Section 12 of
the Exchange Act. Most asset-backed issuers report pursuant to under Section 15(d) of the Exchange Act and thus
are not subject to the federal proxy rules. Nine asset-backed issuers had a class of debt securities registered under
Section 12 of the Exchange Act as of December 2018. As a result, these asset-backed issuers are not subject to the
federal proxy rules.
Foreign private issuers are exempt from the federal proxy rules under Rule 3a12-3(b) of the Exchange Act. 17 CFR
240.3a12-3(b).
131

Rule 20a-1 of the Investment Company Act requires management companies to comply with regulations adopted
pursuant to Section 14(a) of the Exchange Act that would be applicable to a proxy solicitation if it were made in
respect of a security registered pursuant to Section 12 of the Exchange Act. See 17 CFR 270.20a-1.
“Management company” means any investment company other than a face-amount certificate company or a unit
investment trust. See 15 U.S.C. 80a-4.
132

We estimate the number of companies with a class of securities registered under Section 12 of the Exchange Act
by reviewing all Forms 10-K filed during calendar year 2018 with the Commission and counting the number of
unique companies that identify themselves as having a class of securities registered under Section 12(b) or Section
12(g) of the Exchange Act. Foreign private issuers that filed Forms 20-F and 40-F and asset-backed issuers that
filed Forms 10-D and 10-D/A during calendar year 2018 with the Commission are excluded from this estimate. See
supra note 130.
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class of securities registered under Section 12 of the Exchange Act that voluntarily filed proxy
materials. 133 As of August 31, 2019, there were 12,718 management companies that were
subject to the federal proxy rules: (i) 12,040 open-end funds, out of which 1,910 were Exchange
Traded Funds (“ETFs”) registered as open-end funds or open-end funds that had an ETF share
class; (ii) 664 closed-end funds; and (iii) 14 variable annuity separate accounts registered as
management investment companies. 134 The summation of these estimates yields 18,584
companies where there is a possibility of being affected by the proposed rule amendments. 135
The above mentioned estimates are an upper bound of the number of potentially affected
entities because a substantial portion of these entities would not be expected to file proxy

BDCs are all entities that have been issued an 814- reporting number. Our estimate includes BDCs that may be
delinquent or have filed extensions for their filings, and it excludes 6 wholly owned subsidiaries of other BDCs.
133

We identify registered companies that voluntarily file proxy materials as companies reporting pursuant to
Section 15(d) of the Exchange Act but not registered under Section 12(b) or Section 12(g) of the Exchange Act that
filed any proxy materials during calendar year 2018 with the Commission. The proxy materials we consider in our
analysis are Forms DEF14A, DEF14C, DEFA14A, DEFC14A, DEFM14A, DEFM14C, DEFR14A, DEFR14C,
DFAN14A, N-14, PRE 14A, PRE 14C, PREC14A, PREM14A, PREM14C, PRER14A and PRER14C. Form N-14
can be a registration statement and/or proxy statement. We manually review all Forms N-14 filed during calendar
year 2018 with the Commission and we exclude from our estimates Forms N-14 that are exclusively registration
statements.
To identify companies reporting pursuant to Section 15(d) but not registered under Section 12(b) or Section 12(g) of
the Exchange Act, we review all Forms 10-K filed in calendar year 2018 with the Commission and count the
number of unique companies that identify themselves as reporting pursuant to Section 15(d) of the Exchange Act
and not registered under Section 12(b) or Section 12(g) of the Exchange Act.
134

We estimate the number of unique management companies by reviewing all Forms N-CEN filed between June
2018 and August 2019 with the Commission. Open-end funds are series of trusts registered on Form N-1A. Closedend funds are trusts registered on Form N-2. Variable annuity separate accounts registered as management
companies are trusts registered on Form N-3.
The number of potentially affected Section 12 and Section 15(d) reporting companies is estimated over a different
time period (i.e., January 2018 to December 2018) than the number of potentially affected management companies
(i.e., June 2018 to August 2019) because there is no complete N-CEN data for the most recent full calendar year
(i.e., 2018). Management companies started submitting Form N-CEN in September 2018 for the period ended on
June 30, 2018 with the Commission.
135

18,584 = 5,746 companies with a class of securities registered under Section 12 of the Exchange Act + 120
companies without a class of securities registered under Section 12 of the Exchange Act that voluntarily filed proxy
materials + 12,718 management companies.
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materials or receive a shareholder proposal in a given year. Out of the 18,584 potentially
affected entities mentioned above, 5,690 filed proxy materials with the Commission during
calendar year 2018. 136 Out of the 5,690 companies, 4,758 (84%) were Section 12 or Section
15(d) reporting companies and the remaining 932 (16%) were management companies. 137
Proponents of shareholder proposals also could be affected by the proposed rule
amendments. We estimate that there were 170 proponents—38 individual proponents and 132
institutional proponents—that submitted a shareholder proposal that was included in a proxy
statement and was subsequently voted on as lead proponent or co-proponent during calendar year
2018. 138
Non-proponent shareholders of companies also could be affected by the proposed rule
amendments. As broad context, we note that the ratio of the number of estimated proponents
whose proposals appeared in proxy statements during 2018 (170) to the number of direct and
indirect investors in companies subject to the proxy rules is extremely small. According to a
recent study based on the 2016 Survey of Consumer Finances, approximately 65 million

136

See supra note 133 for details on the estimation of companies that filed proxy materials with the Commission
during calendar year 2018.
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According to data from Forms N-CEN filed with the Commission between June 2018 and August 2019, there
were 965 management companies that submitted matters for its security holders’ vote during the reporting period: (i)
729 open-end funds, out of which 86 were ETFs registered as open-end funds or open-end funds that had an ETF
share class; (ii) 235 closed-end funds; and (iii) one variable annuity separate account (see Form N-CEN Item B.10).
The discrepancy in the estimated number of management companies using proxy filings (i.e., 932) and Form N-CEN
data (i.e., 965) likely is attributable to the different time periods over which the two statistics are estimated.
138

Data is retrieved from proxy statements (see infra note 182). See infra Section IV.C.2.i for a discussion of
limitations of the proxy statement data.
We also estimate that there were 278 proponents that submitted a voted, omitted, or withdrawn proposal as lead
proponent or co-proponent during calendar year 2018. Data is retrieved from ISS Analytics. See infra Section
IV.B.3.i for a discussion of limitations of the ISS Analytics data.
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households owned stocks directly or indirectly (through other investment instruments). 139 Our
analysis of institutional investor data also shows that there were 4,558 unique institutional
investors during 2018. 140 The ratio is roughly three proponent shareholders per million
investors.
3. Current Practices
i.

General discussion

In this section, we provide descriptive statistics on shareholder proposals to understand
the baseline against which we compare the effects of the proposed amendments, informing the
analysis of the potential effects of the proposed amendments to Rule 14a-8 in later sections. In
particular, we provide descriptive statistics on all proposals and descriptive statistics by proposal
outcome over time (i.e., voted, omitted, and withdrawn proposals). We provide these statistics to
understand how the number of proposals has changed over time, including because, from the
perspective of a company, the costs and benefits of a shareholder proposal may vary with the
outcome of the proposal.

139

See Jesse Bricker et al., Changes in U.S. Family Finances from 2013 to 2016: Evidence from the Survey of
Consumer Finances, 103 FED. RES. BULL., Sept. 2017, at 20, 39, available at
https://www.federalreserve.gov/publications/files/scf17.pdf (51.9% of the 126.0 million families represented owned
stocks). This is a triennial survey, and the latest data available as of this time is from the 2016 survey.
Based on industry data provided by a proxy services provider, we estimate that there were 22.2 million retail
accounts that directly held shares of U.S. public companies during calendar year 2017. The number of retail
accounts is an approximation of the number of retail investors because each retail investor can hold multiple
accounts and multiple retail investors can hold a single account. Further, the data covers a subset of all retail
accounts (i.e., approximately 80% of all retail accounts).
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Data is retrieved from the Thomson Reuters Institutional (13f) Holdings dataset. Unique institutional investors
are the unique Manager Numbers that filed a Form 13F at least for one quarter during calendar year 2018 with the
Commission. The estimated number of institutional investors is a lower bound of the actual number of institutional
investors because only institutional investors that exercise discretion over $100 million or more in Section 13(f)
securities must file Form 13F with the Commission.
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Similarly, we provide descriptive statistics by the type of company that receives the
proposal (i.e., large versus small companies), by proposal topic (i.e., governance, environmental,
and social proposals), and by proponent type (i.e., institutions versus individuals). These factors
are relevant to our analysis of the proposed amendments to the ownership and resubmission
thresholds because the economic effects of the proposed amendments may depend on company
size, proposal topic, and proponent type. 141 Further, we provide descriptive statistics on the
concentration of proposals to better understand how the proposal submission is distributed across
the various proponents. 142
Finally, we provide descriptive statistics on the voting support and the probability of
obtaining majority support for all proposals, by proposal topic, and by proponent type. This
analysis allows us to provide some evidence on the effects of the proposed amendments on
proposals that may garner high and/or majority shareholder support, and to examine whether the
proposed amendments to the resubmission thresholds may have larger effects for some types of
proposals and proponents than for others.
To understand current and historical practices for shareholder proposals, we study a
sample of submitted shareholder proposals to Russell 3000 companies that were either (i)
included in companies’ proxy statements; (ii) identified by companies for exclusion through the
SEC staff no-action process (whether ultimately voted on by shareholders, excluded by the
company, or withdrawn by the proponent); or (iii) submitted by the proponents (based on
information provided by the proponents) but never appeared on the company’s proxy
141

These statistics are also relevant in light of commenters’ concerns that the proposed amendments may affect
certain proposals and proponents differently. See, e.g., letter in response to the Proxy Process Roundtable from
Shareholder Rights Group dated October 25, 2019.
142

These statistics are also relevant in light of commenters’ concerns that a few shareholders submit the majority of
the proposals. See infra note 166.
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statement. 143 The study of a sample of submitted shareholder proposals allows us to establish a
baseline against which we will compare effects of the proposed amendments. Figure 1 shows the
number of shareholder proposals submitted to Russell 3000 companies between 1997 and 2018.
The dashed line in Figure 1 shows the number of submitted shareholder proposals between 1997
and 2003, and the solid line shows the number of submitted proposals from 2004 to 2018. Data
on submitted proposals prior to 2004 is incomplete. Hence, our economic analysis focuses on
shareholder proposals submitted between 2004 and 2018. Nevertheless, to provide an
understanding of longer term trends in the number of submitted proposals, we use data prior to
2004 for the purposes of Figure 1 only.
Between 1997 and 2018, shareholders submitted a total of 20,804 proposals to Russell
3000 companies. Out of the 20,804 proposals, 14,860 were submitted in the 2004 to 2018
period. Shareholders submitted 831 proposals to Russell 3000 companies in 2018, representing a
4 percent decrease relative to the number of shareholder proposals submitted in 2017. As Figure
1 shows, the number of submitted shareholder proposals has fluctuated from a low of 745 in
2001 to a high of 1,136 in 2008, with an average of 946 submitted shareholder proposals
between 1997 and 2018. Our analysis shows no discernible trend in the number of submitted
shareholder proposals in the 1997 to 2018 period. 144
143

Unless stated otherwise, all data in this section is retrieved from ISS Analytics. ISS Analytics identifies
proposals that were withdrawn based on whether the proponent had submitted a withdrawal letter to the company as
part of the no-action process, or whether the proponent had informed ISS or otherwise made known (for example,
through its website) that it had withdrawn the proposal. To the extent that a proponent did not submit a withdrawal
letter to the company or did not inform ISS Analytics or otherwise make known that it had withdrawn the proposal,
our sample may not include all withdrawn proposals.
We exclude from our analysis shareholder proposals related to proxy contests for the election of directors because
these proposals are usually included in shareholders’ (as opposed to companies’) proxy statements and thus are not
subject to Rule 14a-8.
144

In this and all subsequent analyses, to examine if there is a statistically significant time trend in the data, we
regress the variable of interest to a year trend variable, and we test whether the coefficient on the trend variable is
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Source: ISS Analytics.

Figure 2 shows the percentage of voted, omitted, and withdrawn shareholder proposals
for Russell 3000 companies between 2004 and 2018. We study the percentage of voted, omitted,
and withdrawn proposals separately because each of these categories of proposals may impose
different burdens on—and also provide different benefits to—companies and their shareholders.
Voted proposals are those that went to a shareholder vote. Omitted proposals are those that were
omitted following an issuance of a no-action letter by Commission staff. 145 Withdrawn

statistically different from zero. We use a two-tailed t-test and a 90% confidence interval. See, e.g., WILLIAM H.
GREENE, ECONOMETRIC ANALYSIS (6th ed. 2007) (“Greene (2007)”).
The p-value on the trend variable is equal to 0.35.
145

A proposal may be omitted without a no-action letter from the Commission staff. In particular, a company may
give notice to the Commission that it will exclude the proposal or give notice to the Commission that it plans to
exclude the proposal and seek relief from a court. Those proposals likely are captured in the withdrawn proposals
category in our ISS Analytics dataset because ISS Analytics only classifies proposals for which the Commission
staff has issued a no-action letter as omitted proposals.
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proposals are primarily those that the proponent voluntarily withdrew after reaching an
agreement with management or without reaching an agreement. 146
As Figure 2 shows, out of all proposals submitted to Russell 3000 companies between
2004 and 2018, 56 percent went to a shareholder vote, 15 percent were omitted following a noaction letter issued by Commission staff, and 29 percent were withdrawn. The percentage of
voted, omitted, and withdrawn proposals has largely remained stable during our sample
period. 147

Source: ISS Analytics.

146

We classify as “withdrawn” proposals that: (i) were withdrawn by the proponent (3,292 or 76.8% of all
withdrawn proposals); (ii) were not found in the company’s proxy materials and for which it is yet to be determined
whether they were withdrawn or omitted (802 or 18.7% of all withdrawn proposals); (iii) were on the ballot but
never came to a vote because the proponent did not appear at the meeting to present the proposal (120 or 2.8% of all
withdrawn proposals); (iv) the proponent indicated it intended to submit but that were never actually submitted (52
or 1.2% of all withdrawn proposals); (v) were not voted on because the meeting was cancelled, usually due to a
merger, acquisition, bankruptcy, or calling of a special meeting (18 or 0.4% of all withdrawn proposals); and (vi)
were not voted on because the meeting was postponed, usually due to a merger, acquisition, bankruptcy, or calling
of a special meeting (4 or 0.1% of all withdrawn proposals). The above mentioned proposal categories are available
through ISS Analytics.
147

Untabulated analysis shows no statistically significant trend in the number of voted, omitted, and withdrawn
proposals over time (p-values are equal to 0.93, 0.37, and 0.34, respectively).
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Out of the 831 proposals submitted in 2018, 447 were voted, 123 were omitted, and 261
were withdrawn. 148 The proposed rule amendments would enhance disclosure requirements for
proposals submitted through a representative. To understand how frequently proposals are
submitted through a representative, we manually collect information on the identity of the
proponents and representatives from the proxy statements, and we estimate that from the 447
voted proposals submitted for inclusion in a company’s proxy materials for 2018 shareholder
meetings, 363 provided some information related to the identity of the proponents, out of which
67 (or 18% = 67/363) were submitted by a representative. 149
In all subsequent analysis in this section (except for the analysis that relates to voting
support), we examine all submitted proposals (rather than focusing on just one of voted, omitted,
or withdrawn proposals) to determine the potential impact of the proposed amendments because
Rule 14a-8 applies to all submitted proposals.
Next, we compare the average number of proposals submitted to large and small
companies because the frequency of submitted proposals, and thus the effects of the proposed
amendments, may vary with company size. In particular, Figure 3 compares the average number
of proposals submitted to large companies relative to our universe of companies (i.e., Russell
3000 companies). Large companies are represented by the S&P 500 constituents. 150 As Figure 3
148

A few proposals were submitted to companies outside of the Russell 3000 index. Using FactSet’s corporate
governance database, SharkRepellent (available at https://sharkrepellent.net), we estimate that in 2018, there were
19 voted shareholder proposals at 11 companies outside of the Russel 3000 index. Our analysis focuses on
proposals submitted to companies within the Russell 3000 index because this sample represents the vast majority of
submitted shareholder proposals.
149

We potentially underestimate the percentage of proposals submitted by a representative because companies
might provide information on the identity of the proponent but might not mention that the proposal was submitted
via a representative in the proxy statement.

150

The median market capitalization of Russell 3000 constituents was $1.7 billion as of May 10, 2019 and the
median market capitalization of S&P 500 constituents was $22 billion as of August 30, 2019. See Market
Capitalization Ranges, FTSE RUSSELL MARKET, https://www.ftserussell.com/research-insights/russell-
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shows, S&P 500 companies (i.e., solid line in Figure 3) received on average 1.56 proposals each
year, and Russell 3000 companies (i.e., dashed line in Figure 3) received on average 0.33
proposals each year during our sample period. The average number of proposals submitted to
S&P 500 companies is statistically significantly higher than the average number of proposals
submitted to Russell 3000 companies during our sample period. 151 The average number of
proposals submitted to S&P 500 companies has decreased from 1.85 in 2004 to 1.24 in 2018,
representing a 33 percent decrease during our sample period, and the average number of
proposals submitted to Russell 3000 companies has decreased from 0.38 in 2004 to 0.28 in 2018,
representing a 26 percent decrease during our sample period. 152 Results are qualitatively similar
when we compare voted rather than all submitted shareholder proposals for S&P 500 and Russell
3000 companies. 153

reconstitution/market-capitalization-ranges (last visited Sept. 23, 2019); S&P 500, S&P DOW JONES INDICES,
https://us.spindices.com/indices/equity/sp-500 (last visited Sept. 23, 2019).
We retrieve data on whether a proposal was submitted to an S&P 500 and/or a Russell 3000 company from ISS
Analytics.
The ISS Analytics data only covers Russell 3000 companies. S&P 500 companies usually are a subset of the
Russell 3000 companies. To the extent that some S&P 500 companies are not part of the Russell 3000 index, our
analysis underestimates the average number of proposals submitted to S&P 500 companies, because those proposals
are missing from our data.
151

In this and all subsequent analysis, we use a two-tailed t-test and a 90% confidence interval to compare
differences in means across groups.
The p-value is equal to zero.
152

Untabulated analysis shows a statistically significant downward trend in the average number of proposals
submitted to S&P 500 and Russell 3000 companies during our sample period (p-values are equal to zero).
153

Untabulated analysis shows that the average number of voted proposals for S&P 500 companies has decreased
from 0.99 in 2004 to 0.70 in 2018, representing a 29% decrease during our sample period, and the average number
of voted proposals for Russell 3000 companies has decreased from 0.20 in 2004 to 0.15 in 2018, representing a 26%
decrease during our sample period.
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Overall, our analysis shows that larger companies receive more proposals than smaller
companies, and the number of proposals received by both large and small companies has
decreased over time.

Source: ISS Analytics.

We also examine the frequency of submitted proposals by proposal topic because the
effects of the proposed amendments may vary by proposal topic. More specifically, the effects
of the proposed amendments to the resubmission thresholds may vary by proposal topic because
the topic of a proposal may be related to the voting support of a proposal as well as the time it
may take for a proposal to garner majority support. However, we also recognize that the
garnering of support over time may be the result of a variety of factors other than or in addition
to the continued inclusion of the proposal in the proxy. In addition, the effects of the proposed
amendments to the ownership thresholds may vary by proposal topic to the extent that the
proposed amendments have a disproportionate effect on different types of proponents and the
type of proposal varies by proponent type.

75

Figure 4 shows the percentage of all submitted shareholder proposals by proposal topic
over time. ISS Analytics classifies proposals into three categories: governance, environmental,
and social proposals. 154 The results of any analysis that involves classification of proposals into
various categories should be interpreted with caution for various reasons, including because there
is a level of subjectivity involved in the classification of the proposals to the various categories.
For example, proposals on board diversity could be considered either governance or social
proposals. In addition, each proposal category includes a wide range of proposals. For example,
governance proposals can include proposals related to executive compensation as well as
proposals related to the sale of company assets.
Our analysis shows that, during our sample period, 59 percent of the submitted
shareholder proposals (i.e., 8,829 proposals) regarded governance issues, 11 percent (i.e., 1,601
proposals) regarded environmental issues, and 30 percent (i.e., 4,397 proposals) regarded social
issues. The percentage of governance proposals relative to all submitted proposals has decreased
from 70 percent in 2004 to 44 percent in 2018, with a corresponding increase in the percentage
of environmental proposals from 5 percent in 2004 to 16 percent in 2018 and an increase in the

154

We retrieve data on the topic of the shareholder proposal from ISS Analytics. In this dataset, proposals are
classified in three categories: governance, environmental, and social. Governance proposals include, among others,
proposals related to audits, board issues, compensation, voting, proxy matters, and shareholder meetings.
Environmental proposals include, among others, proposals related to sustainability, greenhouse gas emissions,
climate change, community/environmental impact, and renewable energy. Social proposals include, among others,
proposals related to political contributions, sexual orientation, political lobbying disclosure, human rights, and board
diversity. We manually classify 250 proposals with missing shareholder proposal topics into one of the three abovementioned topics by reviewing the description of the shareholder proposal in the ISS Analytics dataset. We do not
reclassify other proposals in the ISS Analytics dataset to ensure the replicability of our analysis. We exclude from
this analysis 33 proposals with missing shareholder proposal topics and missing descriptions of the shareholder
proposal because we lack the necessary information to classify these proposals into one of the three abovementioned categories.
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percentage of social proposals from 25 percent in 2004 to 39 percent in 2018. 155 Results are
qualitatively similar when we examine voted (rather than submitted) shareholder proposals by
topic. 156
Overall, our analysis shows an increase in the frequency of social and environmental
proposals and a decrease in the frequency of governance proposals during our sample period.

Source: ISS Analytics.

Next, we analyze the frequency of submitted proposals by proponent type because the
effects of the proposed amendments may vary with the type of proponent. This is because the
level and duration of holdings, as well as chosen proposal topics, may vary with proponent type.
Figure 5 shows the percentage of submitted shareholder proposals by proponent type over time.
155

Untabulated analysis shows a statistically significant downward trend in the percentage of governance proposals
(p-value is equal to zero) and a statistically significant upward trend in the percentage of environmental and social
proposals over time (p-values are equal to zero).
156

Untabulated analysis shows that the percentage of voted governance proposals relative to all voted proposals has
decreased from 69% in 2004 to 62% in 2018, with a corresponding increase in the percentage of voted
environmental proposals from 3% in 2004 to 11% in 2018, and a small decrease in the percentage of voted social
proposals from 28% in 2004 to 27% in 2018.
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We classify proponents into three categories: individuals, institutions, and unknown. 157 As
Figure 5 shows, the average percentage of proposals submitted by individuals (i.e., gray-shaded
area in Figure 5) was 31 percent during our sample period, and it ranged from a low of 26
percent in 2011 to a high of 39 percent in 2018. Further, as Figure 5 shows, the average
percentage of proposals submitted by institutions (i.e., line-patterned area in Figure 5) was 67
percent during our sample period, and it ranged from a low of 59 percent in 2018 to a high of 71
percent in 2011. Our analysis shows no significant time-series trends in the percentage of
proposals submitted by individuals and institutions. 158 Institutions submitted approximately
twice the number of proposals submitted by individuals, and the difference in the number of
proposals submitted by institutions and individuals was statistically significant. 159 The
percentage of proposals with missing proponent information (i.e., black-shaded area in Figure 5)
has decreased from 6 percent in 2004 to 2 percent in 2018, but this decrease is statistically

157

We retrieve data on proponent types from ISS Analytics. Whenever there are multiple proponents submitting a
proposal, the proponent type corresponds to the type of the lead proponent. Whenever the proponent type is
missing, we manually classify the proponent into one of the three categories (i.e., individual, institution, or
unknown) using the proponent name. Individual proponents are all retail investors. Institutional proponents
comprise: (i) asset managers (25% of all institutional proposals); (ii) unions (25% of all institutional proposals); (iii)
pension funds (20% of all institutional proposals); (iv) religious organizations (12% of all institutional proposals);
(v) nonprofit organizations (11% of all institutional proposals); and (vi) others (8% of all institutional proposals).
An institutional proponent is classified as “other” whenever the proponent does not fall into any of the other
institutional proponent categories. “Unknown” proponents are those with missing identities. The identity of the
proponent presumably is missing in the ISS Analytics dataset because companies are not required to disclose the
identity of the proponent in the proxy statements. See 17 CFR 240.14a-8(l) (Rule 14a-8(l)).
158

The p-values are equal to 0.19 and 0.64, respectively.

159

The p-value is equal to zero.
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insignificant. 160 Our results are qualitatively similar when we examine the percentage of voted
rather than submitted shareholder proposals by proponent type over time. 161
Overall, our analysis shows that institutions submitted proposals more frequently than
individuals, and the percentage of proposals submitted by institutions and individuals has not
changed significantly during our sample period.

Source: ISS Analytics.

We also study the number of unique proponents and average number of proposals
submitted by each proponent to shed some light on the concentration of shareholder proposals
across proponents. Figures 6A, 6B, and 6C show the number of unique proponents (i.e., gray
bars) and the average number of proposals submitted by each proponent over time (i.e., black

160

Untabulated analysis shows a statistically significant downward trend in the percentage of proposals submitted
by proponents with missing identity over time (the p-value is equal to 0.17).
161

The average percentage of voted proposals that were submitted by individuals was 32% during our sample
period, and it ranged from a low of 25% in 2011 to a high of 49% in 2018. The average percentage of voted
proposals that were submitted by institutions was 64% during our sample period, and it ranged from a low of 48% in
2018 to a high of 71% in 2011.

79

line) for all proponents, for proponents that are individuals, and for proponents that are
institutions, respectively. For this analysis, we count separately proposals submitted by
proponents and proposals submitted by co-proponents. We exclude proposals with missing
proponent identity. To avoid over-counting the number of unique proponents and undercounting
the average number of proposals submitted by each proponent, we review and manually correct
the proponent names whenever ISS Analytics uses variations of the same name for a proponent
(e.g., “CalPERS” and “California Public Employees’ Retirement System”). Nevertheless, to the
extent that the same proponent appears with a slightly different name in our dataset, our analysis
potentially overestimates the number of unique proponents and underestimates the average
number of proposals submitted by each proponent.
As Figure 6A shows, the average number of unique proponents was 228 during our
sample period, and it ranged from a low of 181 in 2011 to a high of 286 in 2004. The average
number of proposals submitted by each proponent was 4.9 during our sample period, and it
ranged from a low of 3.9 in 2004 to a high of 6.7 in 2015. Untabulated analysis shows no timeseries trends in the number of unique proponents and the average number of proposals submitted
by each proponent during our sample period. 162
A different picture emerges when splitting the observations into proposals submitted by
individuals (Figure 6B) and institutions (Figure 6C). 163 As Figure 6B shows, the average
number of unique proponents that were individuals was 90 during our sample period, and it
ranged from a low of 64 in 2012 to a high of 155 in 2004. The average number of proposals
162

The p-values are equal to 0.84 and 0.45, respectively.

163

For proposals that are submitted through a representative, when classifying proponents into institutions and
individuals, ISS takes into account the identity of the shareholder rather than the identity of the representative that
submitted the proposal.
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submitted by each individual proponent was 3.9 during our sample period, and it ranged from a
low of 2.3 in 2004 to a high of 5.2 in 2017. Untabulated analysis shows a statistically significant
downward trend in the number of unique individual proponents and a statistically significant
upward trend in the average number of proposals submitted by each individual proponent. 164
As Figure 6C shows, the average number of unique proponents that were institutions was
143 during our sample period, and it ranged from a low of 107 in 2006 to a high of 207 in 2017.
The average number of proposals submitted by each institutional proponent was 5.7 during our
sample period, and it ranged from a low of 3.7 in 2017 to a high of 7.6 in 2007. Untabulated
analysis shows a statistically significant upward trend in the number of unique institutional
proponents and a statistically significant downward trend in the average number of proposals
submitted by each institutional proponent. 165
Overall, the results of our analysis suggest that there has been an increase (decrease) in
the concentration of proposals submitted by individuals (institutions) during our sample period.

164

The p-values are equal to zero.

165

The p-values are equal to zero and 0.04, respectively.
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Source: ISS Analytics.

Source: ISS Analytics.
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Source: ISS Analytics.

Relatedly, an academic study, using a sample of shareholder proposals submitted to S&P
1500 companies between 2003 and 2014, shows that five individual proponents submitted 78
percent of all proposals submitted by individuals and 27 percent of all proposals submitted by all
proponents. 166
Finally, we examine voting outcomes for all proposals, by proposal topic, and by
proponent type to inform analysis of the effects of the proposed amendments on proposals that
may garner high shareholder support. In addition, the level of voting support may determine
166

Nickolay Gantchev & Mariassunta Giannetti, The Costs and Benefits of Shareholder Democracy 8–9, 37
(European Corporate Governance Institute, Working Paper No. 586/2018, 2018) (“Gantchev & Giannetti (2018)”).
27% = (290 + 222 + 157 + 133 + 125) / 3,384. These statistics are estimated using the identity of the proponents
rather than the identity of the representatives, in cases where a representative submitted a proposal on behalf of a
proponent.
For related statistics, see letters in response to the Proxy Process Roundtable from U.S. Chamber of Commerce
Center for Capital Markets Competitiveness dated November 12, 2018, at 11 (“[D]uring 2017, just three
individuals . . . sponsored 25% of proposals submitted at the Fortune 250.”); Ceres dated November 13, 2018, at 6
(“From 2004–2017, the Chevedden, Steiner, and McRitchie families submitted 14.5% of the 11,706 proposals
filed.”); Mercy Investment Services, Inc. dated December 3, 2018, at 2 (same); Investment Company Institute dated
November 14, 2018, at 1–3 of attachment.
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which shareholder proposals would be affected by the proposed amendments to Rule 14a8(i)(12). Figures 7A, 7B, and 7C show the average voting support for all proposals, by proposal
topic, and by type of proponent, respectively. Voting support is defined as the ratio of “for”
votes divided by the sum of “for” and “against” votes. 167 As Figure 7A shows, the average
voting support was 33 percent in 2018, and it ranged from a low of 27.8 percent in 2004 to a high
of 37.5 percent in 2009, with an average of 33.4 percent during our sample period. 168
As Figure 7B shows, the average voting support for governance proposals (i.e., solid line
in Figure 7B) has remained stable during our sample period at an average of 42.1 percent, while
there has been an upward trend in the average voting support for environmental and social
proposals (i.e., dotted and dashed lines in Figure 7B). 169 In particular, the average voting support
for environmental proposals increased from a low of 11.8 percent in 2004 to a high of 28.9
percent in 2018, with an average of 21.9 percent during our sample period. The average voting
support for social proposals increased from a low of 9.3 percent in 2005 to a high of 24.6 percent
in 2018, with an average of 17.4 percent during our sample period. Untabulated analysis also
shows that the average voting support for governance proposals is statistically significantly
higher than the average voting support for environmental and social proposals, and the average

167

We define voting support as the ratio of “for” divided by the sum of “for” and “against” votes because this is
how voting support is defined for the purposes of Rule 14a-8(i)(12). See supra note 116. Abstentions and broker
non-votes are excluded from the calculation of voting support for the purposes of Rule 14a-8(i)(12). See supra note
116.
168

Untabulated analysis shows no statistically significant trend in the average voting support for all proposals
during our sample period (the p-value is equal to 0.40).
169

Untabulated analysis shows a statistically significant upward trend in the average voting support for
environmental and social proposals (p-values are equal to zero) and no statistically significant trend in the average
voting support for governance proposals during our sample period (the p-value is equal to 0.83).
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voting support for environmental proposals is statistically significantly higher than the average
voting support for social proposals. 170
Finally, as Figure 7C shows, the average voting support for proposals submitted by
institutions (i.e., solid line) has remained stable during our sample period at an average of 35.4
percent during our sample period, and the average voting support submitted by individuals (i.e.,
dashed line) has remained stable during our sample period at an average of 32.2 percent. 171
Untabulated analysis also shows that the average voting support for proposals submitted by
institutions is statistically significantly higher than the average voting support for proposals
submitted by individuals. 172
In sum, our analysis shows that the average voting support of all proposals has remained
stable during our sample period, but there is an increase in the average voting support for
environmental and social proposals over the sample period.

170

The p-values are equal to zero.

171

Untabulated analysis shows no statistically significant trend in the average voting support for proposals
submitted by institutions and individuals during our sample period. The p-values are equal to zero 0.22 and 0.97
respectively.
172

The p-value is equal to 0.01.
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Source: ISS Analytics.

Source: ISS Analytics.

86

Source: ISS Analytics.

Figures 8A, 8B, and 8C show the percentage of proposals that received majority support
for all proposals, by proposal topic, and by proponent type, respectively. Majority support is
defined as more than 50 percent of the “for” votes divided by the sum of “for” and “against”
votes. 173 We examine the percentage of proposals that received majority support as opposed to
some other voting threshold because studies show that the probability of implementation of a
shareholder proposal increases significantly once the proposal receives majority support. 174
173

See supra note 167.

174

For example, a 2010 study by Ertimur et al. shows that “proposals that won at least one majority vote in the past
are more likely to be implemented (34.2% versus 22.9%).” See Yonca Ertimur, Fabrizio Ferri, & Stephen R.
Stubben, Board of Directors’ Responsiveness to Shareholders: Evidence from Shareholder Proposals, 16 J. CORP.
FIN. 53 (2010) (“Ertimur et al. (2010)”). Similarly, a 2017 study by Bach and Metzger showed that “when the 50%threshold is passed, there is a very sizeable jump of about 20% of the implementation likelihood.” See Laurent Bach
& Daniel Metzger, How Do Shareholder Proposals Create Value? (Working Paper, Mar. 2017) (“Bach & Metzger
(2017)”). However, only crossing the management-defined majority threshold (as opposed to the simple majority
threshold defined as the ratio of “for” votes divided by the sum of “for” and “against” votes) has an effect of the
probability that the proposal is implemented. Id. The management-defined majority threshold may differ from a
simple majority threshold. Id. In 43% of their sample, the management threshold is the same as the simple majority
threshold. See id. In our analysis, we define majority support as the simple majority threshold because we lack data
on the management-defined majority threshold.
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As Figure 8A shows, there is a statistically significant downward trend in the percentage
of proposals that received majority support during our sample period. 175 In particular, the
percentage of proposals that received majority support ranged from a high of 27.7 percent in
2009 to a low of 11.9 percent in 2018, with an average of 20.6 percent during our sample period.
As Figure 8B shows, few environmental and social proposals received majority support
during our sample period, while one out of three governance proposals received majority
support. 176 More specifically, the percentage of governance proposals that received majority
support (i.e., solid line in Figure 8B) ranged from a high of 37.7 percent in 2009 to a low of 14.9
percent in 2018, with an average of 30.6 percent during our sample period. The percentage of
environmental proposals that received majority support (i.e., dotted line in Figure 8B) ranged
from a low of 0 percent in 2004 to a high of 16.3 percent in 2018, with an average of 2.6 percent
during our sample period. The percentage of social proposals that received majority support
(i.e., dashed line in Figure 8B) ranged from a low of zero percent in 2010 to a high of 4.5 percent
in 2016, with an average of 1.8 percent during our sample period. Untabulated analysis shows
that there is a statistically significant downward trend in the percentage of governance proposals
that received majority support, and a statistically significant upward trend in the percentage of
environmental and social proposals that received majority support during our sample period. 177
Interpretation of these results should be undertaken with caution due to various factors, including

175

The p-value is equal to zero.

176

Untabulated analysis shows that the percentage of governance proposals that received majority support is
statistically significantly higher than the percentage of environmental and social proposals that received majority
support (the p-values are equal to zero), and the percentage of environmental proposals that received majority
support is not statistically significantly different than the percentage of social proposals that received majority
support (the p-value is equal to 0.23).
177

The p-values are equal to 0.01, 0.02, and 0.05, respectively.
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the uncertainties inherent in categorization and the evolution of voting support for proposals over
time.
As Figure 8C shows, there is a statistically significant downward trend in the percentage
of proposals submitted by individuals that received majority support, while the percentage of
proposals submitted by institutions that received majority support has not changed significantly
during our sample period. 178 In particular, the percentage of proposals submitted by individuals
that received majority support (i.e., dashed line in Figure 8C) ranged from a high of 35 percent in
2009 to a low of 12.3 percent in 2014, with an average of 23.7 percent during our sample period.
In addition, the percentage of proposals submitted by institutions that received majority support
(i.e., solid line in Figure 8C) ranged from a high of 24.3 percent in 2013 to a low of 11.1 percent
in 2018, with an average of 18.7 percent during our sample period. The percentage of proposals
submitted by individuals that received majority support is statistically significantly higher than
the percentage of proposals submitted by institutions that received majority support. 179
In sum, our analysis shows that there is a decrease in the number of proposals that
received majority support during our sample period and this decrease is primarily attributable to
governance proposals and proposals submitted by individuals.

178

The p-values are equal to zero and 0.48, respectively.

179

The p-value is equal to 0.02.
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Source: ISS Analytics.

Source: ISS Analytics.
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Source: ISS Analytics.

Because many proposals are non-binding, not all proposals that garner majority support
are implemented. Using a sample of governance-related proposals for S&P 1500 companies
between 1997 and 2011, previous studies have shown that between 31 percent and 56 percent of
the shareholder proposals that received majority support were implemented by management, and
this percentage has increased over time. 180 These studies have also shown that the probability of
a proposal being implemented depends on the influence of the proponent, the type of proposal,

180

Bach and Metzger use a sample of governance-related proposals for S&P 1500 companies between 1997 and
2011 and find that 56% of the proposals that received majority support were implemented by management, and this
percentage increased from 29% in 1997 to 70% in 2011. Bach & Metzger (2017), supra note 174. Ertimur et al. use
a sample of governance-related proposals for S&P 1500 companies between 1997 and 2004 and find that 31% of the
proposals that received majority support were implemented by management, and this percentage increased from
16% in 1997 to 40% in 2004. Ertimur et al. (2010), supra note 174. The differences in the statistics of the two cited
papers is likely due to the different definition of implemented proposals. Bach and Metzger consider a proposal to
be implemented “if management adopts the content of the proposal within two years after the shareholder meeting,”
while Ertimur et al. consider a proposal to be implemented if “the board takes a significant step toward a partial or
full implementation within one year from the majority vote.” See Bach & Metzger (2017), supra note 174; Ertimur
et al. (2010), supra note 174. A 2007 study by Thomas and Cotter provide similar rates of implementation of
shareholder proposals that received majority support as Ertimur et al. (2010). See Randall S. Thomas & James F.
Cotter, Shareholder Proposals in the New Millennium: Shareholder Support, Board Response, and Market Reaction,
13 J. CORP. FIN. 368 (“Thomas & Cotter (2007)”).
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the past performance of the company, and whether voting support exceeds majority support as
defined by a company’s governing documents. 181
ii.

Discussion specific to proposed amendments to Rule 14a-8(b) and Rule
14a-8(c)

To provide insight into the distribution of ownership across proponents, we perform two
sets of analysis. First, we review proponents’ ownership information as disclosed in companies’
proxy statements for proposals to be considered at shareholder meetings held in 2018. 182
Companies have discretion in the type of information they must include in the proxy statements
regarding proponents. 183 In particular, the company’s proxy statement must either include the
name and address of the proponents as well as the number of the voting securities that the
proponent holds, or alternatively, a statement that this information will be provided to
shareholders upon request. Whenever the company discloses the identity of the proponents, the
company may disclose the identity of all or a subset of the proponents. Whenever the company
discloses proponents’ ownership information, the company may disclose the actual dollar value,
the actual number of shares, a minimum dollar value, or a minimum number of shares held by
the proponent. In addition, whenever the company discloses proponents’ ownership information,
the company may disclose ownership information for a subset of the proponents submitting a
proposal, and the company may disclose actual holdings information for some of the proponents
and minimum holdings information for the rest of the proponents submitting the same proposal.
The type of ownership information the company discloses (i.e., actual holdings versus minimum
181

See Thomas & Cotter (2007), supra note 180; Ertimur et al. (2010), supra note 174; Bach & Metzger (2017),
supra note 174.
182

Proxy statements filed with the Commission are available at
https://www.sec.gov/edgar/searchedgar/companysearch.html.

183

See Rule 14a-8(l).
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holdings and dollar value versus number of shares) frequently depends on the type of
information provided in the proof-of-ownership letter furnished by the proponent. In particular,
proponents also have discretion in the type of information they must provide in the proof-ofownership letters. 184 Proponents may disclose the exact duration and level of their holdings or
they may confirm that they meet the minimum ownership thresholds. For these reasons, data on
proponent ownership from proxy statements may not be representative of the overall distribution
of proponent ownership.
Table 1 summarizes the distribution of proponents’ ownership in our sample of
proposals. 185 There were 447 unique voted proposals for shareholder meetings held in 2018.
Out of the 447 proposals, 287, or 64 percent, contained information on proponents’ actual and/or
minimum holdings, whereas the remaining 160, or 36 percent, did not contain information on
proponents’ ownership. In our sample of proxy statements, there were 198 proponents that
submitted 150 unique proposals for which the proxy statements mentioned the proponents’ actual
holdings, and 159 proponents that submitted 139 unique proposals for which the proxy
statements mentioned the proponents’ minimum holdings. 186

184

See Rule 14a-8(b).

185

There is some information on proponents’ duration of ownership in only 5 out of the 447 reviewed proposals.
Because the sample is small, we do not provide descriptive statistics on proponents’ duration of ownership using
information from the proxy statements.
186

Multiple proponents may submit a single proposal. Hence, the number of proponents in Table 1 can be higher
than the number of proposals. Also, for the same reason, within each panel, the sum of proposals for the various
ownership ranges can be higher than the total number of proposals. For example, in the Actual Holdings panel, the
sum of proposals for the various ownership ranges (i.e., 158 = 2 + 75 + 16 + 65) is higher than the total number of
proposals in the panel (i.e., 150).
Further, companies may disclose information on actual holdings for some proponents and information on minimum
holdings for other proponents submitting the same proposal. Hence, in Table 1, the sum of the proposals with (i)
information on proponents’ actual holdings (i.e., 150 proposals); (ii) information on proponents’ minimum holdings
(i.e., 139 proposals); and (iii) no information on proponents’ holdings (i.e., 160 proposals) is higher than the number
of unique proposals in our sample (i.e., 447).
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From the 198 proponents with actual holdings information, (i) 3 proponents, or 2 percent,
held less than $2,000 worth of shares, and those proponents submitted 2 unique proposals; (ii) 85
proponents, or 43 percent, held more than or equal to $2,000 but less than $15,000 worth of
shares, and those proponents submitted 75 unique proposals; (iii) 16 proponents, or 8 percent,
held more than or equal to $15,000 but less than $25,000 worth of shares, and those proponents
submitted 16 unique proposals; and (iv) 94 proponents, or 47 percent, held more than or equal to
$25,000 worth of shares, and those proponents submitted 65 unique proposals. 187 The median
ownership for proponents with actual holdings information was $16,758 and the average
ownership was $17.4 million. 188
From the 159 proponents with minimum holdings information, (i) all of the proponents
held at least $2,000 worth of shares, and those proponents submitted 139 unique proposals; (ii)
23 proponents, or 14 percent, held at least $15,000 worth of shares, and those proponents
submitted 23 unique proposals; and (iv) 16 proponents, or 10 percent, held at least $25,000 worth
of shares, and those proponents submitted 16 unique proposals.

The proxy statements provide information on the identity of the proponents for a subset of the proposals with no
holdings information.
187

In cases where the company reports the number of shares rather than the dollar amount of the proponent’s
holdings, we convert the number of shares to dollars using the average of the bid and ask prices during a 60-day
period before the filing date of the proxy statement. We use the filing date of the proxy statement rather than the
date that the proponent submitted the proposal (see supra note 57) because proxy statements do not report the date of
the shareholder proposal submission. Stock prices are retrieved from CRSP.
188

In untabulated analysis, we examine whether the probability that a proposal would receive majority support
depends on the proponents’ ownership level. To measure voting support, we use the ISS Analytics data for the
sample of proposals that were voted on in 2018 shareholder meetings. We only use data on proponents with
information on their exact holdings. We compare the probability that the proposal would receive majority support
for proposals submitted by proponents with above and below median dollar ownership levels and we find a negative
and statistically significant relation between the probability that a proposal would receive majority support and the
level of proponents’ ownership (p-value equal to 0.06), but we find no relation between the level of the voting
support and the level of proponents’ ownership (p-value equal to 0.14). The results of this analysis should be
interpreted with caution because of the small sample used for this analysis.
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As mentioned above, in our sample, there were three proponents (i.e., one percent of all
proponents with ownership information), whose individual holdings were below the current
$2,000 ownership threshold, and those proponents submitted two unique proposals (i.e., one
percent of all proposals submitted by proponents with ownership information in the proxy
statements). For one of the two proposals, there were two co-proponents, whose both aggregate
and individual holdings did not meet the $2,000 current ownership threshold. 189 For the other of
the two proposals, there were four co-proponents, whose aggregate holdings met the $2,000
current threshold and the individual holdings of one of the co-proponents did not meet the $2,000
current ownership threshold.
Further, in our sample, two entities submitted more than one proposal, directly or
indirectly, to a company for a particular shareholders’ meeting. In particular, one entity
submitted two proposals to one company and another entity submitted two proposals to each one
of six different companies, resulting in a total of 14 submitted proposals.

189

The dollar value of proponents’ ownership may be measured with error in cases where we use the filing date of
the proxy statement to estimate the dollar value of proponents’ ownership (see supra note 187). Hence, the
aggregate holdings of the proponents that submitted the abovementioned proposal may be higher than or equal to
$2,000.
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Table 1: Proponents’ Ownership (from Proxy Statements)
# of proponents

# of proposals

Actual Holdings
Holdings < $2,000
Holdings ≥ $2,000, but < $15,000
Holdings ≥ $15,000, but < $25,000
Holdings ≥ $25,000

198
3
85
16
94

150
2
75
16
65

Minimum Holdings
Holdings > $0
Holdings ≥ $2,000
Holdings ≥ $15,000
Holdings ≥ $25,000

159
159
159
23
16

139
139
139
23
16

No Holdings Information

156

160

Sources: CRSP, ISS Analytics, Proxy Statements from EDGAR.

Second, we review proponents’ ownership information from the proof-of-ownership
letters submitted in connection with the proposal that can be found as an attachment to the
Commission staff’s no-action letters issued under Rule 14a-8 during calendar year 2018. 190 Our
sample comprises 254 unique shareholder proposals submitted by 242 unique proponents,
yielding 485 proponent-proposal pairs. For 433, or 89 percent of all proponents that submitted a
proposal for which the company submitted a no-action request, there is information on
proponents’ actual and/or minimum holdings. For the remaining 52 proponents, or 11 percent,
there is no information on proponents’ actual or minimum holdings. Further, there are 284
proponents that submitted 155 unique proposals, for whom there is information on their actual

190

The no-action letters that include the proof-of-ownership letters are available at
https://www.sec.gov/divisions/corpfin/cf-noaction/2019_14a-8.shtml and
https://www.sec.gov/investment/investment-management-no-action-letters#P87_900. We analyze a sample (rather
than the universe) of all proof-of-ownership letters attached to no-action letters available on the Commission’s
website because ownership data in proof-of-ownership letters are unstructured, and thus information must be
manually collected.
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holdings, and 149 proponents that submitted 99 unique proposals, for whom there is only
information on proponents’ minimum holdings. 191
From the 284 proponents with actual holdings information, (i) eight proponents, or three
percent, held less than $2,000 worth of shares, and those proponents submitted six unique
proposals; (ii) 140 proponents, or 49 percent, held more than or equal to $2,000 but less than
$15,000 worth of shares, and those proponents submitted 98 unique proposals; (iii) 19
proponents, or seven percent, held more than or equal to $15,000 but less than $25,000 worth of
shares, and those proponents submitted 16 unique proposals; and (iv) 117 proponents, or 41
percent, held more than or equal to $25,000 worth of shares, and those proponents submitted 79
unique proposals. 192 The median ownership for proponents with actual holdings information is
$13,076, and the average ownership is $11.8 million.

191

Multiple proponents may submit a single proposal. Hence, the number of proponents in Table 2 can be higher
than the number of proposals. Also, for the same reason, within each panel, the sum of proposals for the various
ownership ranges can be higher than the total number of proposals in the corresponding panel. For example, in the
Actual Holdings panel, the sum of proposals for the various ownership ranges (i.e., 199 = 6 + 98 + 16 + 79) is higher
than the total number of proposals in the panel (i.e., 155).
In Table 2, the sum of the proposals with (i) information on proponents’ actual holdings (i.e., 155 proposals); (ii)
information on proponents’ minimum holdings (i.e., 99 proposals); and (iii) no information on proponents’ holdings
(i.e., 34 proposals) is higher than the number of unique proposals in our sample (i.e., 254) because for the same
proposal, the proof-of-ownership letters submitted by the proponents can provide information on proponents’ actual
and/or minimum holdings.
192

Data on proponent ownership from proof-of-ownership letters may not be representative of the overall
distribution of proponent ownership because companies do not seek to omit every shareholder proposal. Companies
sought to omit proposals by requesting a no-action letter from the Commission staff for 31% of shareholder
proposals during the calendar year 2018. The percentage of proposals that companies sought to omit in 2018 is
estimated as the number of unique proposals for which the Commission received a no-action request in 2018—see
supra note 190—divided by the number of all unique proposals (i.e., voted, omitted, and withdrawn proposals) to be
considered in 2018 shareholder meetings from ISS Analytics. Hence, this percentage is an approximation of the
actual percentage of proposals that companies sought to omit in 2018 because some of the no-action requests
received by the Commission in 2018 regarded 2019 shareholder meetings.
In addition, data on proponent ownership from proof-of-ownership letters is limited because proponents are not
required to disclose in the proof-of-ownership letter their exact stock ownership but only to confirm that they meet
the minimum ownership thresholds. See Rule 14a-8(b).
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From the 149 proponents with minimum holdings information, (i) 148 proponents, or 99
percent, hold at least $2,000 worth of shares, and those proponents submitted 98 unique
proposals; (ii) 18 proponents, or 12 percent, hold at least $15,000 worth of shares, and those
proponents submitted 18 unique proposals; and (iii) 12 proponents, or eight percent, hold at least
$25,000 worth of shares, and those proponents submitted 12 unique proposals.
As Table 2 shows, in our sample, there are nine proponents with individual holdings
below the current $2,000 ownership threshold (i.e., eight proponents with exact holdings
information and one proponent with minimum holdings information below the $2,000 threshold)
and those proponents submitted seven unique proposals. For one of the seven proposals, there
were two co-proponents, whose aggregate holdings met the $2,000 current ownership threshold.
For another one of the seven proposals, there was only one proponent whose holdings did not
meet the $2,000 threshold. 193 For the remaining five proposals, there was at least one other coproponent whose share ownership met the current $2,000 threshold.

In cases where the proponent reports the number of shares rather than the dollar amount of his/her holdings, we
convert the number of shares to dollars using the average of the bid and ask prices during the 60 calendar days
before the date the shareholder submitted the proposal. See supra note 57. In cases where the no-action letter does
not contain the date that the proposal was mailed or emailed, we use the date that the company received the proposal
to estimate the highest of the average of the bid and ask prices during a 60-day period. In cases where the no-action
letter does not contain the date that the proposal was mailed or emailed or the date that the company received the
proposal, we use the date that the proposal was signed by the proponent. Stock prices are retrieved from CRSP.
193

Commission staff issued a no-action letter for this proposal following the company’s request because the
proponent did not satisfy the minimum ownership requirement under Rule 14a-8(b).
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Table 2: Proponents’ Ownership (from Proof-of-Ownership Letters)
# of proponents

# of proposals

Actual Holdings
Holdings < $2,000
Holdings ≥ $2,000, but < $15,000
Holdings ≥ $15,000, but < $25,000
Holdings ≥ $25,000

284
8
140
19
117

155
6
98
16
79

Minimum Holdings
Holdings < $2,000
Holdings ≥ $2,000
Holdings ≥ $15,000
Holdings ≥ $25,000

149
149
148
18
12

99
99
98
18
12

52

34

No Holdings Information

Sources: CRSP, Proof-of-Ownership Letters attached to no-action letters found on Commission’s website.

Data on proponent ownership from proxy statements and proof-of-ownership letters
cannot inform the analysis of shareholder-proponents’ duration of holdings in excess of one
year. 194 One commenter has provided an estimate of average holding period of four to eight
months across all types of shareholders. 195 We solicit public comment on the duration of

194

See supra note 185 and accompanying text. Because under current eligibility requirements, shareholderproponents are required to have held shares for at least one year, we can reasonably assume a minimum of one year
ownership duration for proponents’ reported holdings unless the proposal was challenged on the basis of not
satisfying the ownership eligibility requirements.
195

See letter in response to the Proxy Process Roundtable from the Shareholder Rights Group dated December 4,
2018, at 9 (noting “[t]he average time an investor held a share holding a stock [sic] in the 1960s when the rule was
passed was eight years, today it is between four and eight months”).
There is limited academic research on share ownership duration, primarily due to data limitations. Some studies
infer average duration of holdings for all shareholders (rather than just proponents) from data on aggregate share
trading volumes. In particular, one white paper has looked at share turnover for NYSE listed securities to estimate
an average duration of holdings of less than two years in 2014. See MICHAEL W. ROBERGE ET AL., LENGTHENING
THE INVESTMENT T IME HORIZON (2016), available at
https://www.pionline.com/article/20161101/WHITE_PAPERS/161109903. Any such analysis inferring average
duration of holdings across all investors masks potential heterogeneity of holding periods across different types of
investors. In particular, because some of the trading volume may come from high-frequency traders, these average
statistics may underestimate the holding duration of institutional and individual investors likely to submit
shareholder proposals.
Other academic research has relied on information on holdings for specific types of shareholders. In particular, one
strand of literature has looked at daily trading records of 78,000 households from January 1991 to December 1996

99

ownership for all shareholders, and specifically for shareholders likely to submit shareholder
proposals, in Section IV.E below.
iii.

Discussion specific to proposals submitted on behalf of shareholders

As mentioned in Section IV.B.3.i above, from the 447 proposals submitted for a vote at a
shareholder meeting in 2018, 363 provided information related to the identity of the proponents.
Out of those 363 proposals, 67 (or 18 percent) were submitted by a representative. The
documentation that would be mandated by the proposed amendments is generally non-public.
We are able to verify if the proponent provided the documentation that would be mandated by
the proposed amendments only in cases where the company submitted a no-action request for the
proposal at issue, and thus submitted to the Commission the necessary supporting
documentation, including the shareholder proposal and related disclosures. Companies

from a U.S. discount brokerage house. A survey article notes that the estimated average holding period for
individuals in this sample is 16 months. See Brad M. Barber & Terrance Odean, The Behavior of Individual
Investors, 2 HANDBOOK OF THE ECONOMICS OF FINANCE, 1533, 1539 (2013). Another paper finds that the median
holding period of individual investors in this dataset is 207 trading days. See Deniz Anginer, Snow Xue Han, &
Celim Yildizhan, Do Individual Investors Ignore Transaction Costs? 6 (Working Paper, 2018), available at
https://ssrn.com/abstract=2972845. Another strand of literature uses information from 13F filings with the
Commission to estimate statistics of duration of holdings for a subset of institutional investors. For example, one
paper documents that the value-weighted composition of long-term institutional investors with securities holdings in
public U.S. companies has nearly doubled from approximately 35 percent since the early 2000s to 65 percent in
2017. Long-term institutional investors are defined as those with an implied average holding period of longer than
three years. See Wei Jiang, Who Are the Short-Termists?, J. APPLIED CORP. FIN., Fall 2018, at 19 (2018). A second
paper documents a median duration of holdings of approximately two years in 2015 among this set of investors. See
K.J. Martijn Cremers & Simone M. Sepe, Institutional Investors, Corporate Governance, and Firm Value, 41
SEATTLE U. L. REV. 387, 403 (2018).
Lastly, we provide some evidence on holding periods using data on reported sales of corporate stocks retrieved from
individual tax returns. See Janette Wilson & Pearson Liddell, Sales of Capital Assets Data Reported on Individual
Tax Returns, 2007–2012, IRS STATISTICS OF INCOME BULL., Winter 20167, at 58, available at
https://www.irs.gov/pub/irs-soi/soi-a-inca-id1604.pdf (Table 4B). In 2012 (the last year with available data), we
estimate that among all transactions with reported holding duration, 46% were for corporate stocks held for a period
longer than one year, 27% were for stocks held longer than 2 years, and 18% were for stocks held longer than 3
years. Estimates of holdings duration from reported sales may not be representative of the overall distribution of
duration of stockholdings because the propensity to sell a stock may be dependent on the amount of time the stock
has been held. See Zoran Ivković, James Poterba, & Scott Weisbenner, Tax-Motivated Trading by Individual
Investors, 95 AMER. ECON. REV. 1605 (2005).
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submitted a no-action request for 12 out of the 67 proposals submitted by a representative. 196 In
eight out of the 12 requests, the proponent provided all documentation that would be mandated
by the proposed amendments. In the remaining four cases, the shareholder proposal attached to
the no-action letter posted on the Commission’s website was signed by the representative rather
than the proponent.
iv.

Discussion specific to Rule 14a-8(i)(12)

To understand current practices for shareholder proposal resubmissions, we study a
sample of shareholder proposal resubmissions for Russell 3000 companies from 2011 to 2018. 197
Out of the 3,620 proposals that went to a vote between 2011 and 2018, 2,168 (60 percent) were a
first submission, 678 (19 percent) were a second submission, and the remaining 774 (21 percent)

196

See supra note 190 (providing links to no-action letters).

197

See CII Report, supra note 92. Because the CII Report does not use data on shareholder proposal submissions
prior to 2011, the analysis in the report is conducted under the assumption that all proposals submitted in the earlier
years are first-time submissions. Nevertheless, some proposals in the earlier years are actually resubmissions from
previous years. As a result, the CII Report underestimates the number of resubmitted proposals in the sample and
overestimates the number of proposals eligible for resubmission in the following year. To correct for these biases,
we supplement data in the CII Report with data on voted shareholder proposals from ISS Analytics during the years
2006 to 2010. We apply the CII Report’s methodology to identify resubmitted proposals for years 2011 to 2013
using the description of the shareholder proposal in the ISS data. As a result, we identify 1,442 shareholder
proposals as resubmissions compared to 1,314 in the CII Report. Therefore, some of the statistics on resubmitted
proposals in our analysis differ from those presented in the CII Report.
When considering eligibility for resubmission, we only consider whether the proposal is eligible for resubmission in
the following year, and not whether the proposal is eligible for resubmission at some other point in the future. This
distinction is important because, under the current resubmission thresholds, all proposals are eligible for
resubmission following a three-year cooling-off period. Of all the proposals resubmitted during 2011 to 2018, 84%
were voted on in the previous year and 12% (5%) were not voted in the previous year, but were voted on two (three)
years prior.
Statistics on resubmitted shareholder proposals are subject to measurement error because ISS Analytics’
classification of resubmitted shareholder proposals is not always the same as what the Commission’s staff or courts
might deem to be a proposal on “substantially the same subject matter.”
Lastly, the total number of voted shareholder proposals in the CII Report is slightly lower than the counts in the ISS
Analytics data. For example, there are 423 shareholder proposals that appear as first-time submissions or
resubmissions in the CII Report during 2018, while we estimate that 447 shareholder proposals were voted on
during the same period using the ISS Analytics data. See supra Section IV.B.3.i.
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were a third or higher submission (see Table 3 below). 198 During the same time period, the
average support for first time proposals was 34 percent and the median support was 30 percent.
The average support for second and third or higher submissions was slightly lower than first-time
proposals, each receiving approximately 30 percent and 32 percent, on average. 199

Table 3: Shareholder proposals by number of submissions, 2011-2018

First
Second
Third or subsequent
Total

# of
proposals
2,168
678
774
3,620

% of Average %
proposals
support
60%
34%
19%
30%
21%
32%
100%
32%

Median %
support
30%
29%
31%
30%

% of
proposals
eligible for
resubmission
next year
94%
90%
94%
93%

Sources: CII Report, ISS Analytics.

Some types of proposals are more likely to be resubmitted than others and thus, the effect
of proposed amendments to the resubmission thresholds may vary with proposal type.
Therefore, what follows is a discussion of how the likelihood of shareholder proposal

198

A proposal is categorized as first submission if it has not been voted on in the preceding three calendar years. A
proposal is categorized as second (third or greater) submission if it has been voted on within the preceding three
calendar years and it has been voted on once (two or more times) in the past five calendar years.
199

Throughout the analysis in this section, when comparing estimates across subsamples of the data (e.g., average
support for first time and second time proposals, or the propensity to resubmit proposals across proposal types, etc.),
we verify that the estimates are statistically different from one another. In particular, we test whether the difference
in a particular pair of estimates is statistically significant using hypothesis tests for continuous and discrete random
variables and a p-value of 10%. See, e.g., Greene (2007), supra note 144.
The median support for second-time submissions, 29 percent, was slightly lower than first-time submissions, while
the median support for third-time or subsequent submissions, 31 percent, was slightly higher. While the difference
in median voting support between first-time and second-time submissions is statistically significant, the difference in
the median voting support between first-time and third or subsequent submissions is not.
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resubmission is related to: (i) prior voting support; (ii) proposal topic; (iii) firm size; (iv) dualclass structure of shares; and (v) proponent type.
Shareholders’ propensity to resubmit previously voted proposals depends on the voting
support a proposal has previously received. Using a sample of voted shareholder proposals from
2011 to 2018, we find that a shareholder proposal was more likely to be resubmitted in the
following year if it has garnered greater than 10 percent, but less than majority, support (see
Table 4 below). 200 In particular, among proposals that were eligible to be resubmitted in the
following year under the current resubmission thresholds, 32 percent of proposals that received
less than 10 percent of votes in favor were actually resubmitted in the following year, as
compared to 44 percent of proposals that received between 10 percent and 50 percent of votes in
favor. We assume that because shareholder proposals garnering majority support are more likely
to be implemented than those receiving lower levels of support, these proposals are less likely to
be resubmitted. 201

200

For this analysis, we look at proposals submitted during the calendar years 2011 to 2017 and whether they were
resubmitted in the following year using data from 2012 to 2018. Because we do not have data on whether these
proposals were resubmitted in 2019, we exclude proposals submitted in 2018.
The analysis shows that, in our sample, 10 shareholder proposals submitted to nine companies were resubmitted and
voted on despite being eligible for exclusion under the current resubmission thresholds. Five of these proposals
were resubmitted in the year following a previous vote during 2011 to 2017. Thus, these five proposals are included
in the results presented in Table 4.
201

See supra note 180 and accompanying text.
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Table 4: Shareholder proposals support and resubmissions by proposal topic, 20112017
% Vote For
<10% 10%-50%
>=50%
Total
All Proposals
Number of proposals
648
1,997
552
3,197
Eligible for resubmission
(% of proposals)

418
(65%)

1,997
(100%)

552
(100%)

2,967
(93%)

Resubmitted
(% of eligible proposals)

133
(32%)

878
(44%)

65
(12%)

1,076
(36%)

176

1,196

522

1,894

Eligible for resubmission
(% of proposals)

117
(66%)

1,196
(100%)

522
(100%)

1,835
(97%)

Resubmitted
(% of eligible proposals)

28
(24%)

453
(38%)

62
(12%)

543
(30%)

152

301

9

462

Eligible for resubmission
(% of proposals)

105
(69%)

301
(100%)

9
(100%)

415
(90%)

Resubmitted
(% of eligible proposals)

36
(34%)

132
(44%)

2
(22%)

170
(41%)

320

500

21

841

Eligible for resubmission
(% of proposals)

196
(61%)

500
(100%)

21
(100%)

717
(85%)

Resubmitted
(% of eligible proposals)

69
(35%)

293
(59%)

1
(5%)

363
(51%)

Governance Proposals
Number of proposals

Environmental Proposals
Number of proposals

Social Proposals
Number of proposals

Sources: CII Report, ISS Analytics.

The tendency to resubmit shareholder proposals differs by proposal topic (see Table 4
above). Because governance-related shareholder proposals received greater voting support than
environmental and social shareholder proposals, on average, governance-related proposals were
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more likely to be eligible for resubmission in the following year. 202 Despite more proposals
being eligible for resubmission, governance-related proposals were less likely to be resubmitted
than environmental and social proposals. In particular, among proposals that received less than
10 percent support, 24 percent of governance-related shareholder proposals eligible for
resubmission in the following year were actually resubmitted, as compared to 34 percent of
environmental and 35 percent of social shareholder proposals eligible for resubmission. Among
proposals that received between 10 percent and 50 percent support, 38 percent of governancerelated shareholder proposals eligible for resubmission in the following year were actually
resubmitted, as compared to 44 percent of environmental and 59 percent of social shareholder
proposals eligible for resubmission.
The tendency to resubmit shareholder proposals also differs by the type of company. In
particular shareholder proposals received by S&P 500 companies were more likely to be
resubmitted in the following year than shareholder proposals received by those companies not in
the S&P 500 (see Table 5 below). For example, among shareholder proposals receiving less than
10 percent support, 33 percent of eligible shareholder proposals were resubmitted at S&P 500
companies, as compared to 22 percent at non-S&P 500 companies. Among shareholder
proposals receiving between 10 percent and 50 percent support, 47 percent of eligible
shareholder proposals were resubmitted at S&P 500 companies, as compared to 31 percent at
non-S&P 500 companies.

202

See Section IV.B.3.i for an analysis of voting support by shareholder proposal topic. We rely on the proposal
categorization from the CII Report, supra note 92, to group proposals into governance, environmental, and social
categories.
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Table 5: Shareholder proposals support and resubmissions by company size,
2011-2017
% Vote For
< 10% 10%-50%
≥ 50%
Total
S&P 500
Number of proposals
556
1,663
337
2,556
Eligible for resubmission
(% of proposals)

359
(65%)

1,663
(100%)

337
(100%)

2,359
(92%)

Resubmitted
(% of eligible proposals)

120
(33%)

774
(47%)

47
(14%)

941
(40%)

92

334

215

641

Eligible for resubmission
(% of proposals)

59
(64%)

334
(100%)

215
(100 %)

608
(95%)

Resubmitted
(% of eligible proposals)

13
(22%)

104
(31%)

18
(8%)

135
(22%)

Non S&P 500
Number of proposals

Sources: CII Report, ISS Analytics.

Fewer shareholder proposals were eligible for resubmission in the following year in
companies with dual-class shares as compared to those without such shares (see Table 6
below). 203 Among shareholder proposals that received less than 10 percent in voting support,
only 50 percent were eligible for resubmission the following year for companies with dual-class
shares, as compared to 66 percent for companies without dual-class shares. However, eligible
shareholder proposals at dual-class companies were more likely to be resubmitted in the
following year. Among proposals eligible for resubmission in the following year, 71 percent
were resubmitted at dual-class companies, while only 29 percent were resubmitted at non-dual
class companies.

203

To identify firms with two or more classes of common shares, we use the classification of dual-class firms in the
ISS Governance dataset.
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Table 6: Shareholder proposals support and resubmissions by type of company
shares, 2011-2017
% Vote For
< 10% 10%-50%
≥ 50%
Total
Companies with dual-class shares
Number of proposals
48
116
4
168
Eligible for resubmission
(% of proposals)

24
(50%)

116
(100%)

4
(100%)

144
(86%)

Resubmitted
(% of eligible proposals)

17
(71%)

69
(59%)

0
(0%)

86
(60%)

600

1,881

548

3,029

Eligible for resubmission
(% of proposals)

394
(66%)

1,881
(100%)

548
(100%)

2,823
(93%)

Resubmitted
(% of eligible proposals)

116
(29%)

809
(43%)

65
(12%)

990
(35%)

Companies without dual-class shares
Number of proposals

Sources: CII Report, ISS Analytics.

The tendency to resubmit shareholder proposals also differs by the type of proponent (see
Table 7 below). In particular shareholder proposals submitted by individual proponents
receiving between 10 percent and 50 percent of the votes in support were less likely to be
resubmitted than proposals submitted by other proponent types. 204

204

Shareholder proposals with individual proponents were less likely to be resubmitted than proposals with nonindividual proponents for all three proposal types: governance-related, environmental, and social. However, the
difference is most pronounced for social proposals, for which individuals were five times less likely to resubmit
eligible proposals.
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Table 7: Shareholder proposals support and resubmissions by type of proponent,
2011-2017
% Vote For
< 10% 10%-50%
≥ 50%
Total
Individual proponents
171
725
182
1,078
Number of proposals
Eligible for resubmission
(% of proposals)

97
(57%)

725
(100%)

182
(100%)

1,004
(93%)

Resubmitted
(% of eligible proposals)

29
(30%)

266
(37%)

11
(6%)

306
(30%)

477

1,272

370

2,119

Eligible for resubmission
(% of proposals)

321
(67%)

1,272
(100%)

370
(100%)

1,963
(93%)

Resubmitted
(% of eligible proposals)

104
(32%)

612
(48%)

54
(15%)

770
(39%)

Non-individual proponents
Number of proposals

Sources: CII Report, ISS Analytics.

We also analyze how voting support changes with the number of times a particular
proposal is submitted. Fifty-two percent of resubmitted shareholder proposals saw an increase in
voting support relative to the last time they were voted on (see Table 8 below). Shareholder
proposals that got less than 10 percent voting support in the past were more likely to see
increases in voting support as compared to proposals receiving between 10 percent and 50
percent of votes in favor. For those proposals for which voting support increased, the average
increase in voting support is approximately six percent for all proposals, six percent for
governance-related proposals, and five percent for environmental and social proposals.
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Table 8: Change in voting support for resubmitted proposals, 2011-2018
% Vote For
< 10% 10%-50% ≥ 50%
Total
All Proposals
Number of proposals
178
1,165
109 1,452 205
% Proposals with increase in voting
55%
52%
47%
52%
Average increase in voting support
7%
5%
6%
6%
Governance Proposals
Number of proposals
% Proposals with increase in voting
Average increase in voting support

42
52%
17%

657
50%
6%

106
48%
6%

805
50%
6%

Environmental Proposals
Number of proposals
% Proposals with increase in voting
Average increase in voting support

47
62%
4%

157
55%
5%

2
0%
N/A

206
56%
5%

Social Proposals
Number of proposals
% Proposals with increase in voting
Average increase in voting support

89
53%
5%

351
54%
5%

1
0%
N/A

441
53%
5%

Sources: CII Report, ISS Analytics.

Lastly, we analyze the extent to which initial support for shareholder proposals is related
to the likelihood of the shareholder proposal ultimately obtaining majority support. 206 During
2011 to 2018, 533 unique shareholder proposals have garnered majority support, of which 479

205

The total number of proposals in Table 8 represents the total number of proposals that were resubmitted (not first
time submissions) in the years 2011 to 2018, which differs from the total number of proposals in Tables 4, 5, 6, and
7 (i.e., 3,197 proposals). This is because the analysis on the propensity to resubmit shareholder proposals excludes
proposals resubmitted in 2011 and those that were resubmitted after a period longer than one year. See supra note
200.
206

Note that in this analysis, we may be underestimating the likelihood of proposals ultimately obtaining majority
support, especially for proposals toward the end of our sample that could get majority support following a future
resubmission. For example, if a new proposal fails to garner majority support in 2018, but is resubmitted in 2019,
our data does not allow us to see whether such a proposal would garner majority support following a resubmission in
a year after 2018. See supra note 200.
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(90 percent) obtained majority support on their initial submission.207 Of the remaining 54
shareholder proposals that received majority support following a resubmission, 32 (60 percent)
obtained majority support on their second submission and 22 (40 percent) obtained majority
support on their third or subsequent submissions. Figure 9 below shows the distribution of first
submission voting support for the 54 shareholder proposals that garnered majority support
following a resubmission. Of these, approximately 60 percent started with support of over 40
percent in their first submission, and 98 percent started with support of over 5 percent in their
first submission. Of the 22 proposals that obtained majority support on their third or subsequent
submissions, approximately 95 percent received support of over 15 percent on their second
submission, and 100 percent received support of over 25 percent on their third or subsequent
submission.
Figure 9: Voting Support Received on Initial Submission by Proposals
Garnering Majority Support on a Subsequent Resubmission, 2011-2018

Sources: CII Report, ISS Analytics

207

Note that this number is lower than 552 proposals receiving majority support in Table 4. This is because the
former measure counts unique proposals while the latter counts each time a proposal is submitted and receives over
50% support. Therefore, in some instances, the latter measure will count twice a proposal that receives majority
support, is resubmitted, and receives majority support again.
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The results of the analyses in Tables 3–8, Figure 9, and accompanying text should be
interpreted with caution—our analysis of shareholder proposal resubmissions is subject to
selection bias because the data only includes resubmissions that appeared in proxy materials.
The data does not capture resubmissions that were withdrawn because proponents reached an
agreement with management or because proponents decided to withdraw the resubmission for
other reasons, and it does not capture resubmissions that were excluded pursuant to one of the
substantive bases under Rule 14a-8. 208
C. Benefits and Costs and Effects on Efficiency, Competition, and Capital Formation
of Proposed Rule Amendments
Below we discuss the anticipated economic effects of the proposed rule amendments.
Section IV.C.1 discusses economic considerations relevant to shareholder proposals generally,
Section IV.C.2 discusses the general economic effects of the proposed rule amendments, Section
IV.C.3 discusses the specific benefits and costs of each proposed amendment, and Section
IV.C.4 discusses the effects of the proposed amendments on efficiency, competition, and capital
formation.
1. General Economic Considerations Relevant to Shareholder Proposals
As mentioned in Section IV.B above, Rule 14a-8 was designed to facilitate shareholders’
ability under state law to appear in person at an annual or special meeting and, subject to certain
requirements governed by state law and the company’s governing documents, present their own
proposals for a vote by shareholders at that meeting. By giving proponents the ability to have
their proposals included alongside management’s in the company’s proxy statement, Rule 14a-8

208

For a similar discussion, see the letter in response to the Proxy Process Roundtable from the Shareholder Rights
Group dated December 4, 2018, at 13.
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allows shareholders to consider and vote on matters raised by other shareholders for
consideration at an annual or special meeting of shareholders.
A shareholder proposal could be value enhancing not only because it could motivate a
value-enhancing change, 209 but also because it could limit insiders’ entrenchment 210 and provide
management with information about the views of shareholders. 211 On the other hand, a
shareholder proposal may not be value enhancing, and companies may bear direct costs
associated with the consideration of a proposal and/or its inclusion in the proxy statement and
these costs may be passed down to shareholders. A shareholder proposal may not be value
enhancing if it serves the interests of a minority rather than the majority of shareholders. 212
Shareholders may also bear costs associated with their own consideration of a proposal. Our
economic analysis does not speak to whether any particular shareholder proposal or type of
proposals are value enhancing, whether the proposed amendments would exclude valueenhancing proposals, or whether the proposed amendments would have a disproportionate effect
on proposals that are more or less value enhancing.
In addition, companies and their shareholders may bear opportunity costs associated with
considering proposals that are ultimately not supported by a majority of shareholders or

209

See, e.g., Vicente Cuñat, Mireia Gine, & Maria Guadalupe, The Vote Is Cast: The Effect of Corporate
Governance on Shareholder Value, 67 J. FIN. 1943 (2012) (“Cuñat et al. (2012)”).
210

See, e.g., Bach & Metzger (2017), supra note 174.

211

See, e.g., J. Robert Brown, Jr., Corporate Governance, Shareholder Proposals, and Engagement Between
Managers and Owners (University of Denver Sturm College of Law, Legal Research Paper Series, Working Paper
No. 17-15, 2017) (“Brown (2017)”).
212

For a related argument, see the letter in response to the Proxy Process Roundtable from Business Roundtable
dated November 9, 2018.
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implemented by a company instead of engaging in other value-enhancing activities. 213
Therefore, the value of a shareholder proposal depends fundamentally on the tradeoff between
the potential for value-creation and the cost borne by companies and their shareholders.
Furthermore, the value of shareholder proposals is limited by the extent to which shareholders
participate in the voting process and the extent to which management implements those
proposals.
Some empirical literature has examined whether proposals are value enhancing by
studying the stock price reaction around announcements associated with shareholder proposals,
and finds that shareholder proposals are, on average, associated with small or negligible changes
in target companies’ market value. 214 More specifically, a literature review of prior studies in
this area shows that shareholder proposals are associated, with an average 0.06 percent shortwindow stock price reaction. 215 These results, however, mask significant cross-sectional
variation in the valuation effects of shareholder proposals. In particular, literature finds
significant stock market reaction to shareholder proposals that pass by a small margin relative to

213

See, e.g., CCMC Report, supra note 84; Rulemaking Petition, supra note 82, at 8–9; Roundtable Transcript,
supra note 13, comments of Ning Chiu, Counsel, Capital Markets Group, Davis Polk & Wardwell LLP, at 127; Tom
Quaadman, Executive Vice President, U.S. Chamber of Commerce Center for Capital Markets Competitiveness, at
136; Dannette Smith, Secretary to the Board of Directors and Senior Deputy General Counsel, UnitedHealth Group,
at 148–49; letters in response to the Proxy Process Roundtable from Blackrock, Inc. dated November 16, 2018;
Business Roundtable dated November 9, 2018; Society for Corporate Governance dated November 9, 2018
(discussing costs associated with shareholder proposals).
214

The majority of prior studies find no long-term effects of shareholder proposals on companies’ returns, earnings,
operations, and corporate governance. See, e.g., Matthew R. Denes, Jonathan M. Karpoff, & Victoria B.
McWilliams, Thirty Years of Shareholder Activism: A Survey of Empirical Research, 44 J. CORP. FIN. 405 (2017)
(“Denes et al. (2017)”). We focus our discussion on short-term market reactions to shareholder proposals because
findings on the long-term effects are less reliable than the findings on the short-term effects as it can be hard to
attribute the long-term effects to the shareholder proposals.
215

See Denes et al. (2017), supra note 214. The results of these studies should be interpreted with caution because
they do not identify a clean announcement date for proposals by which to gauge the market reaction. For example,
companies frequently include multiple proposals in the same proxy statement and they announce other news, such as
dividends, at shareholder meetings. For related arguments, see Thomas & Cotter (2007), supra note 180.
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proposals that fail by a small margin on the day of the vote. For example, one study found a 1.3
percent higher increase in stock price on the day of the vote for proposals that pass by a small
margin compared to proposals that fail by a small margin. 216
The market reaction can differ with the topic of the shareholder proposal. For example,
one study finds more positive market reaction for shareholder proposals related to eliminating
poison pills and proposals seeking the adoption of cumulative voting relative to other types of
governance proposals. 217 Another study finds larger market reaction for shareholder proposals
that reduce antitakeover protection than other types of governance-related proposals. 218 Some
literature provides evidence that environmental and social proposals that pass by a small margin
elicit a positive stock market reaction on the day of the shareholder meeting. 219

216

See Cuñat et al. (2012), supra note 209. One reason why the market reaction is concentrated in proposals that
pass by a small margin is that for proposals that pass or fail by a large margin, the stock price may already reflect the
voting outcome because it is largely anticipated. For proposals that fail by a small margin, there is typically
negligible or no stock price reaction because proposals that fail even by a small margin are significantly less likely
to be implemented than proposals that pass by a small or large margin. See also Bach & Metzger (2017), supra note
174.
Nevertheless, Bach & Metzger also argue that the estimates of stock price reaction around majority support
thresholds likely are biased because of the ability of management to sway the outcome of the vote, although the
direction of this bias is difficult to estimate. Laurent Bach & Daniel Metzger, How Close Are Close Shareholder
Votes?, 32 REV. FIN. STUD. 3183 (2019) (“Bach & Metzger (2019)”).
217

Stuart L. Gillan & Laura T. Starks, Corporate Governance Proposals and Shareholder Activism: The Role of
Institutional Investors, 57 J. FIN. ECON. 275 (2000) (“Gillan & Starks (2000)”). This study examines a sample of
proposals submitted between 1987 and 1994. Hence, the generalizability of some of the findings of this study could
be limited.
218

See Cuñat et al. (2012), supra note 209.

219

Caroline Flammer, Does Corporate Social Responsibility Lead to Superior Financial Performance? A
Regression Discontinuity Approach, 61 MGMT. SCI. 2549 (2015). Nevertheless, the study also notes that “although
[the] results imply that adopting close call [environmental and social] proposals is beneficial to companies, they do
not necessarily imply that [environmental and social] proposals are beneficial in general.” Id. In particular, the
study finds that shareholder proposals on social and environmental issues receive low shareholder support, on
average, and only a small and unrepresentative sample of shareholder proposals on social and environmental issues
is associated with positive stock market reactions. Id.
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Market reaction to shareholder proposals also can depend on the type of the proponent.
For example, Gillan and Starks (2000) find that market reaction is higher for proposals
sponsored by individuals than institutions, whereas Cuñat et al. (2012) show that market reaction
is higher for proposals submitted by institutions than individuals. 220 Gantchev and Giannetti
(2018) show that market reaction is higher for proposals submitted by individuals that submit
proposals infrequently. 221 Matsusaka et al. (2019) find a negative market reaction to shareholder
proposals submitted by labor unions in years that a new labor contract must be negotiated. 222
Finally, the market reaction to shareholder proposals typically is higher for firms that
would benefit the most from the changes sought by the shareholder proposal. For example,
Renneboog and Szilagyi (2011) find that the market reaction around the dates the proposals were
first announced is higher for firms with poor governance quality, 223 and Cuñat et al. (2012) show
that market reaction to governance-related proposals on the day of the shareholder meeting is
higher for firms with a large number of antitakeover provisions in place. 224

220

The different findings of the cited papers likely are attributable to different samples and methodologies used.

221

Gantchev & Giannetti (2018), supra note 166.

222

John G. Matsusaka, Oguzhan Ozbas, & Irene Yi, Opportunistic Proposals by Union Shareholders, 32 REV. FIN.
STUD. 3215 (2019). For similar evidence of stock market reaction to union-sponsored proposals, see Jie Cai &
Ralph A. Walkling, Shareholders’ Say on Pay: Does it Create Value?, 46 J. FIN. & QUANTITATIVE ANALYSIS 299
(2011) and Andrew K. Prevost, Ramesh P. Rao, & Melissa A. Williams, Labor Unions as Shareholder Activists:
Champions or Detractors?, 47 FIN. REV. 327 (2012).
223

Luc Renneboog & Peter G. Szilagyi, The Role of Shareholder Proposals in Corporate Governance, 17 J. CORP.
FIN. 167 (2011). The dates the proposals were first announced were (i) the mailing dates of the definitive proxy
statements; (ii) the dates of a preliminary statement released by the target firm; or (iii) the dates that the proxy
materials were filed by the proponent in the event of a proxy contest. Governance quality is measured using two
separate indices: (i) an index that tracks 24 antitakeover provisions and (ii) an index that tracks the following six
provisions: staggered boards, limits to shareholder bylaw amendments, poison pills, golden parachutes, and
supermajority requirements for mergers and charter amendments.
224

Cuñat et al. (2012), supra note 209, use a sample of shareholder proposals that Riskmetrics classifies as
governance-related. These proposals are broadly classified into the following six categories: (i) antitakeover
proposals, (ii) compensation, (iii) voting, (iv) auditors, (v) board structure, and (vi) other.
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As mentioned above, companies may bear both direct and opportunity costs associated
with the consideration of a proposal, and these costs may be passed down to shareholders. 225 In
particular, to the extent applicable, companies incur costs to: (i) review the proposal and address
issues raised in the proposal; (ii) engage in discussions with the proponent(s); (iii) print and
distribute proxy materials, and tabulate votes on the proposal; (iv) communicate with proxy
advisory firms and shareholders (e.g., proxy solicitation costs); (v) if they intend to exclude the
proposal, file a notice with the Commission; and (vi) prepare a rebuttal to the submission.
There is disagreement among commenters regarding the costs associated with processing
shareholder proposals. 226 Based on data from a 1996 SEC questionnaire, the average cost for a
company to determine whether to place a proposal on a ballot was $58,309 and the average cost
to print and distribute proxy materials, and tabulate votes on the proposal was $78,795. 227
Commenters, however, have expressed concerns that these cost estimates likely are unreliable
because: (i) they likely cover the cost of all proposals received by a company in a year, not the
cost of a single proposal; (ii) they are averages, based on a wide range of responses from
companies; (iii) printing and mailing costs have decreased in recent years due to the increased

225

Costs would not be passed down to shareholders if managers absorbed some of these costs by decreasing their
compensation or by offsetting the cost increases by decreasing other types of costs.
226

See supra notes 21– 25 and accompanying text.

227

The cumulative rate of inflation between May 1998 and August 2019 is 157.6%. See Consumer Price Index
(CPI) Inflation Calculator, U.S. DEP’T OF LABOR, BUREAU OF LABOR STATISTICS (last visited Oct. 31, 2019),
https://data.bls.gov/cgi-bin/cpicalc.pl?cost1=11%2C600.00&year1=201011&year2=201906. The average costs to
companies were $37,000 and $50,000, respectively. See 1998 Adopting Release, supra note 8.
$58,309 = $37,000 x 1.576
$78,795 = $50,000 x 1.576
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use of electronic dissemination of proxy materials; 228 and (iv) they capture the overall cost of
printing and distributing proxy materials, not the cost of an additional shareholder proposal. 229
More recently, a representative from an industry group estimated a cost of $50,000 per
proposal. 230 In response to the Proxy Process Roundtable, one commenter also stated that the
company’s cost per shareholder proposal, including resubmitted proposals, is more than
$100,000, 231 while another commenter cited to a House Report that estimated the cost associated
with shareholder proposals to be $150,000. 232 In addition, the Commission has previously
estimated that companies spend, on average, $11,600 to file with the Commission a notice that

228

The processing fee for the electronic dissemination of proxy materials cannot exceed 50 cents per set of proxy
materials. See NYSE Rule 451.90. Automatic Data Processing Inc. estimated that “the average cost of printing and
mailing a paper copy of a set of proxy materials during the 2006 proxy season was $5.64.” See Shareholder Choice
Regarding Proxy Materials, Release No. 34-56135, (Jul. 26, 2007) [72 FR 42221 (Aug. 1, 2007)]. There is also a
processing fee for the dissemination of proxy materials via mail. The processing fee for the dissemination of proxy
materials via mail can be lower than the processing fee for the dissemination of proxy materials via email. See letter
from the Investment Company Institute (Jan. 17, 2019), at 3, available at
https://www.ici.org/pdf/18_ici_nysefees_ltr.pdf (noting that “[e]very beneficial account pays the NYSE schedule
maximum fee of 15 cents in processing fees to receive a paper shareholder report in the mail. . . . Every beneficial
account pays the NYSE schedule maximum fee of 25 cents (15 cents plus 10 cents) to receive a shareholder report
by email.”). The letter from the Investment Company Institute refers to processing fees to disseminate a shareholder
report, but we expect that the processing fees to disseminate proxy materials would be comparable. Nevertheless,
the cost of printing and mailing the proxy materials would offset any cost savings arising from lower processing fees
for proxy materials disseminated via mail compared to proxy materials disseminated via email. See, e.g.,
BROADRIDGE, 2019 PROXY SEASON KEY STATISTICS AND PERFORMANCE RATING (2019), available at
https://www.thecorporatecounsel.net/member/Memos/Broadridge/09_19_2019.pdf (estimate of cost savings as a
result of the increased electronic dissemination of proxy materials).
229

See, e.g., letter in response to the Proxy Process Roundtable from the Shareholder Rights Group dated December
4, 2018; Kanzer (2017), supra note 104, at 2–3; Brown (2017), supra note 211.
230

See Statement of Darla C. Stuckey, President and CEO, Society for Corporate Governance, Before the H.
Comm. on Financial Services Subcomm. on Capital Markets and Government Sponsored Enterprises, Sept. 21,
2016, at 8 (noting “a lower legal cost estimate based on anecdotal discussions with [the Society for Corporate
Governance] members of $50,000 per proposal”).
231

See letter in response to the Proxy Process Roundtable from Exxon Mobil Corporation dated July 26, 2019.

232

See letter in response to the Proxy Process Roundtable from the American Securities Association dated June 7,
2019, at 4.
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they intend to exclude a shareholder proposal, which is equivalent to $13,602 today. 233 We lack
data to estimate the dollar cost of the remaining activities associated with shareholder proposal
submissions, but we request comment and data on these costs in Section IV.E below.
We note that the cost of processing a resubmission may be lower than the cost of
processing a first-time proposal. 234 Further, some of the above mentioned costs, such as the
expenses to draft a no-action request or campaigning to increase retail voters’ participation,
involve a degree of management discretion as to the level of expenses incurred, and there is
disagreement about the level of such expenses that is value-enhancing. 235
Shareholder proposals also impose opportunity costs on companies and their shareholders
because management, the board, and the voting shareholders could spend the time spent on
processing a shareholder proposal and voting on the proposal to engage in other value-enhancing
activities. We are unable to estimate the dollar amount of some of the direct administrative costs
and opportunity costs associated with shareholder proposals because we lack the necessary data.

233

See Facilitating Shareholder Director Nominations, Release No. 34-62764 (Aug. 25, 2010) [75 FR 56668 (Sept.
16, 2010)], at 56742 n. 797. $11,600 = 116 hours/notice x 0.25 time of outside professionals x $400 hourly wage of
outside professionals; $13,602 = $11,600 x 1.173 cumulative rate of inflation between November 2010 and August
2019. See Consumer Price Index (CPI) Inflation Calculator, U.S. DEP’T OF LABOR, BUREAU OF LABOR STATISTICS
(last visited Oct. 31, 2019), https://data.bls.gov/cgibin/cpicalc.pl?cost1=11%2C600.00&year1=201011&year2=201906.
234

See, e.g., letter in response to the Proxy Process Roundtable from the Shareholder Rights Group dated December
4, 2018, at 14 (noting “[o]ur experience as proponents of proposals leads us to believe that companies expend less
resources on proposals that are resubmitted. If resources are expended in opposition to proposals, the lion’s share of
those resources and board attention to a proposal are most likely expended in the first effort to oppose the
proposal”). In certain instances, however, resubmissions could be costlier than initial submissions. For example,
companies might decide to challenge a resubmission and incur the associated costs following low support for the
initial submission.
235

See, e.g., Brown (2017), supra note 211, at 21; Kanzer (2017), supra note 104, at 2; James McRitchie, SRI Funds
& Advisors Send Open Letters on Lawsuits Against Shareholders, CORPGOV.NET (Mar. 24, 2014),
https://www.corpgov.net/2014/03/sri-funds-advisors-send-open-letters-on-lawsuits-against-shareholders/; see also
letter in response to the Proxy Process Roundtable from Investor Voice, SPC dated November 14, 2018, at 3.
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Thus, we seek comment on these costs, and any corresponding cost savings of the proposed
amendments, in Section IV.E below.
As mentioned above, in addition to the costs to companies that may be passed down to
shareholders, individual shareholders may bear costs associated with their own consideration and
voting on a proposal. Although these costs may be difficult to quantify, many investment
advisers (among others) retain proxy advisory firms to perform a variety of services to reduce the
burdens associated with proxy voting determinations, including determinations on shareholder
proposals.
2. General Economic Effects of the Proposed Amendments
i.

Discussion specific to proposed amendments to Rule 14a-8(b) and
Rule 14a-8(c)

The proposed amendments to the ownership thresholds in Rule 14a-8(b) would allow
companies to exclude the following additional proposals relative to the proposals that can be
excluded under the current ownership thresholds: 236 (i) proposals submitted by shareholders that
hold at least $2,000 and less than $15,000 worth of shares for a period between one and three
years and (ii) proposals submitted by shareholders that hold at least $15,000 and less than
$25,000 worth of shares for a period between one and two years. 237 The proposed amendments
to Rule 14a-8(b) would not allow shareholders to aggregate their holdings, and, therefore,
companies would be able to exclude proposals submitted by shareholders that do not individually
meet the minimum ownership thresholds under Rule 14a-8. In addition, the proposed
236

As of August 2019, the $2,000 threshold as adopted in May 1998 would be equal to $3,152 after adjusting for
inflation, see supra note 55, and it would be equal to $8,379 after adjusting for the growth in Russell 3000 index, see
supra note 56.
237

Proposals submitted by shareholders that hold less than $2,000 worth of shares or hold the shares for less than
one year are excludable under the current rule, and thus are not listed as additional excludable proposals under the
proposed amendments to the ownership thresholds.
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amendments to Rule 14a-8(b) would require a shareholder-proponent to provide contact
information as well as availability to discuss the proposal with the company, and, where a
representative is used, documentation authorizing the representative to submit the proposal on
the shareholder-proponent’s behalf. Lastly, the proposed amendments to 14a-8(c) would allow
companies to exclude proposals where the proponent, either individually or serving as a
representative, has submitted more than one proposal for the same meeting. As a result, the
proposed amendments could increase the number of excludable shareholder proposals because
they could discourage proponents from submitting proposals that would not satisfy the
requirements of the proposed amendments to Rule 14a-8(b) and Rule 14a-8(c) and they could
allow issuers to exclude proposals that do not satisfy the requirements of the proposed
amendments to Rule 14a-8(b) and Rule 14a-8(c). 238
To estimate the number of proponents and proposals that could be excludable as a result
of the proposed amendments to Rule 14a-8(b) and Rule 14a-8(c), we analyze proponents’
ownership information using data from proxy statements (see Table 1 above). With respect to
any dollar ownership category, the data does not indicate whether the proponents in that category
held their shares for more than one year. Assuming all proponents held the shares for at least
three years, the proposed amendments to the ownership thresholds would not result in the
exclusion of any additional proponents or proposals to be considered in shareholder meetings

238

The effect of the proposed rule amendments on proponents’ willingness to submit proposals is distinct from the
effect of the proposed rule amendments on company’s ability to exclude certain proposals because companies
occasionally allow proposals that do not meet the current eligibility thresholds to be voted on. At the same time,
companies may expend additional time and resources to exclude proposals that are submitted despite not being
eligible for submission. Hence, to the extent that the proposed rule amendments would discourage proponents from
submitting certain proposals, the proposed rule amendments would have an effect that may be different than and
incremental to the effect of companies’ ability to exclude certain proposals.
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held in 2018 relative to the current threshold. 239 On the other hand, if one were to assume
(again, without any data to support the assumption) that all proponents bought the shares one
year in advance of the shareholder submission and plan to hold those shares only through the
date of the meeting, we find that the increase in the ownership threshold from $2,000 with a oneyear holding period to $25,000 with a one-year holding period could result in the exclusion of 51
percent of the proponents and 56 percent of the proposals that were submitted to be considered at
shareholder meetings held in 2018, assuming also that none of those proponents would increase
their holdings to meet the new thresholds in order to be able to file a proposal. 240
The proposed rule amendments also would prohibit shareholders from aggregating their
holdings to meet the applicable minimum ownership thresholds to submit a Rule 14a-8 proposal.
As shown in Table 1 above, there are three proponents that submitted two unique proposals,
whose individual holdings were below the $2,000 threshold. One of the two proposals was
239

We have data that shows which shareholder-proponents held varying minimum holdings, based on information
the companies provided in the proxy statements. However, we have not prepared estimates of excludable proposals
under the proposed amendments based on that data since it is not clear how much each shareholder-proponent
actually holds and why the company selected the specific minimum that they decided to report.
240

51% = 43% + 8%. We estimate that the total number of excludable proponents is 101. Eighty-five proponents,
or 43 percent, held between $2,000 and $15,000, while 16 proponents, or 8 percent, held between $15,000 and
$25,000 worth of shares.
56% = (84 excludable proposals) / (150 proposals with exact information on proponents’ ownership). Note that the
number of proposals that would be excludable is different from the summation of the proposals from the “# of
proposals” column in Table 1 above because the latter double-counts proposals that were submitted by multiple
proponents.
In estimating the number of excludable proposals, we make the following assumptions about proposals that are
submitted by multiple proponents. First, we assume that a proposal would still be submitted if at least one of the coproponents met the proposed dollar ownership threshold. Assuming that a proposal with multiple proponents would
be excludable if at least one proponent does not meet the proposed eligibility requirements, the number of
excludable proposals would be 90 or 60 percent.
Second, in cases where we have data on exact ownership for some proponents and minimum ownership for the
remaining proponents submitting a joint proposal (there are two such proposals), we assume proponents reporting
minimum holdings would continue to be eligible to submit the proposal under proposed amendments. Assuming
that a proposal would be submitted only in cases where the proponents reporting minimum holdings have reported
minimum holdings in excess of $25,000, the number of excludable proposals would be 84 or 56 percent.
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submitted by two co-proponents, whose both aggregate and individual holdings did not meet the
$2,000 current ownership threshold, and this proposal is excludable under the current rules. For
the other of the two proposals, there were four co-proponents, whose aggregate holdings met the
$2,000 threshold, but the individual holdings of one of the co-proponents did not meet the $2,000
threshold. Assuming that a proposal would be submitted if at least one of the co-proponents met
the ownership threshold and assuming no change in the ownership threshold, the proposed
amendments to proponents’ ability to aggregate their holdings would not result in the exclusion
of any proposals relative to the current requirements.
Finally, our analysis of proxy statements suggests that 7, or 2 percent of, additional
proposals would be excludable under the proposed amendments to Rule 14a-8(c) (i.e., oneproposal limit). 241
We also analyze proponents’ ownership information using data from proof-of-ownership
letters that have been made available as part of no-action requests submitted to the staff during
calendar year 2018 (see Table 2 above). With respect to any dollar ownership category, the data
does not indicate whether the proponents in that category held their shares for more than one
year. Assuming proponents held the shares for three years, the proposed amendments to the
ownership thresholds would not result in the exclusion of any additional proponents or proposals
to be considered in shareholder meetings held in 2018 relative to the current threshold. 242 On the
other hand, if one were to assume (again, without any data to support that assumption) that all
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2% = (7 excludable proposals) / (363 proposals with proponents’ identity information in the proxy statements
submitted to be considered in 2018 shareholder meetings).
Our analysis assumes that persons that submitted multiple proposals to the same company and for the same
shareholder meeting, either directly or indirectly, would withdraw all but one proposal.
242

See supra note 239.
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proponents bought the shares one year in advance of the shareholder submission and plan to hold
those shares only through the date of the meeting, we find that the increase in the ownership
threshold from $2,000 with a one-year holding period to $25,000 with a one-year holding period
could result in the exclusion of 56 percent of the proponents and 40 percent of the proposals, for
which the company submitted a no-action request to Commission staff, assuming also that none
of those proponents would increase their holdings to meet the new thresholds in order to be able
to file a proposal. 243
The proposed rule amendments also would prohibit shareholders from aggregating their
holdings to meet the applicable minimum ownership thresholds to submit a Rule 14a-8 proposal.
As shown in Table 2, there are nine proponents that submitted seven unique proposals, whose
individual holdings were below the $2,000 threshold. For one of the seven proposals, there were
two co-proponents, whose aggregate holdings met the $2,000 current ownership threshold. For
another one of the seven proposals, there was only one proponent whose holdings did not meet
the $2,000 threshold, and this proposal is excludable under the current threshold. For the
243

56% = 49% + 7%. We estimate that the total number of excludable proponents is 159. One hundred and forty
proponents, or 49 percent, held between $2,000 and $15,000, while 19 proponents, or 7 percent, held between
$15,000 and $25,000.
40% = (62 excludable proposals) / (155 proposals for which the proof-of-ownership letters provided exact
information on proponents’ ownership). Note that the number of proposals that would be excludable is different
from the summation of the proposals from the “# of proposals” column in Table 2 above because the latter doublecounts proposals that were submitted by multiple proponents.
In estimating the number of excludable proposals, we make the following assumptions about proposals that are
submitted by more than one proponent. First, we assume that a proposal would still be submitted if at least one of
the co-proponents met the proposed dollar ownership threshold. Assuming that a proposal with multiple proponents
would be excludable if at least one proponent does not meet the proposed eligibility requirements, the number of
excludable proposals would be 102 or 66 percent.
Second, in cases where we have data on exact ownership for some proponents and minimum ownership for the
remaining proponents submitting a joint proposal (there are 27 such proposals), we assume proponents reporting
minimum holdings would continue to be eligible to submit the proposal under proposed amendments. Assuming
that a proposal would be submitted only in cases where the proponents reporting minimum holdings have reported
minimum holdings in excess of $25,000, the number of excludable proposals would be 72 or 46 percent.
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remaining five proposals, there was at least one other co-proponent, whose share ownership met
the current $2,000 threshold. Hence, assuming that a proposal would be submitted if at least one
of the co-proponents met the ownership threshold and assuming no change in the ownership
thresholds, the proposed amendments could result in the exclusion of one unique proposal, or 0.4
percent of the proposals with ownership information for which the company submitted a noaction request to the Commission staff. 244
The results of the analysis of the proponents’ ownership information using data from
proxy statements and proof-of-ownership letters should be interpreted with caution for several
reasons. First, we are unable to estimate the number of excludable proponents taking into
account the proposed amendments to both the dollar and the duration thresholds because we lack
data on proponents’ duration of ownership, but, as noted above, there would be no impact to
long-term shareholders who have held their shares for three years or more. 245 While we have
limited data on duration of ownership from proxy statements or proof-of-ownership letters, we
recognize that there may be a relation between duration of ownership and the propensity of a
shareholder to submit a proposal. In particular, longer ownership duration could be an indicator
that a shareholder has sufficient interest in engaging with the company and is therefore more
likely to submit a shareholder proposal. On the other hand, we may observe shareholders buying
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0.4% = (1 excludable proposal under the proposed prohibition to aggregation of holdings) / (227 proposals with
proponents’ ownership information attached to the no-action letters).
245

Staff received some non-public retail share ownership data from a market participant who requested confidential
treatment for the data. Those data provide some information about level and duration of ownership but do not allow
us to identify those shareholders that have submitted or are likely to submit shareholder proposals. Additional
challenges posed by the data include that the sample spans a limited time period and information about holdings
cannot be aggregated to the shareholder level. We would welcome empirical data to assist in estimating the number
of excludable proponents under the proposed thresholds, and we encourage commenters to submit data to the public
comment file that allow us to aggregate holdings to the shareholder level, identify shareholders likely to submit
shareholder proposals, and that span a sufficiently long time period.
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and holding on to their shares for long periods of time because they are following a passive
investment strategy and are therefore less likely to engage with management or other
shareholders. We hypothesize that these types of shareholders would be less likely to submit
shareholder proposals. Depending on whether the former or the latter effect is more prevalent,
the effect of the proposed amendments to the ownership thresholds could be closer to the lower
or higher end of the range of excludable proposals discussed above, respectively.
Second, our analysis is subject to sample selection bias because the ownership data in the
proof-of-ownership letters only concerns proponents whose proposals were the subject of a noaction request, and the ownership data in the proxy statements only concerns proposals that
ultimately were included in the proxy statement and went to a vote. 246
Third, our analysis is subject to self-reporting bias because the proof-of-ownership letters
are not required to disclose the proponents’ exact holdings but only need to affirm that
proponents meet the minimum ownership requirements. 247 Relatedly, companies are not
required to disclose the holdings of the proponents in their proxy statements. In fact, 34 percent
of the proof-of-ownership letters only state that the proponents meet the minimum ownership
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In particular, it is difficult to draw inferences about the total effect of proposed amendments to the eligibility
requirements on precluding shareholders from submitting proposals or on the number of excludable submitted
proposals using ownership data from proxy statements or proof-of-ownership letters included with no-action
requests. For example to the extent that companies may be more likely to choose to request no-action relief for
proposals of certain types of proponents or topics, our results may not be generalizable for the full set of submitted
proposals. We estimate that of the proposals for which companies have requested no-action relief, 51% were
submitted by individual proponents. Therefore, compared to the number of total submissions by individual
proponents in 2018 (39% estimated in Section IV.B.3.i above), our analysis may be over-representative of the
proposals submitted by individuals.
247

In particular, of the 433 proposal-proponent pairs for which we collected information on ownership from proofof-ownership letters, these letters disclosed exact, as opposed to minimum, holdings information for 53 percent of
individual proponents and 72 percent of non-individual proponents, and this difference is statistically significant at
the 1 percent level. Hence, our results using only information on exact holdings may under-represent individual
proponents relative to non-individual ones.
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requirements rather than report the proponents’ exact holdings. 248 In addition, there is
information on ownership for only 70 percent of the proponents found in proxy statements and
there is information on minimum ownership for 45 percent of the proponents with ownership
information in the proxy statements. 249 Hence, the generalizability of the results of our analysis
to all proponents that potentially could be affected by the proposed rule amendments is limited.
We expect that more proposals would be excludable with increases in share turnover.
Literature documents a general upward trend in share turnover over time. 250 As share turnover
increases and thus investors hold shares for a shorter period of time, it becomes less likely that
investors would meet the ownership duration thresholds of the proposed rule amendments. 251
Further, the proposed increase in the ownership requirements would become more difficult to
satisfy with decreases in the issuers’ stock prices to the extent investors’ holdings are at or near
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34% = 149 / (149 + 284) from Table 2 above.

249

70% = (198 + 159) / (198 + 159 + 156) from Table 1 above.

45% = 159 / (198 + 159) from Table 1 above.
In particular, of the 348 proposal-proponent pairs for which companies reported proponent identity and ownership
information, the proxy statements disclosed exact, as opposed to minimum, holdings information for 41 percent of
individual proponents and 69 percent of non-individual proponents, and this difference is statistically significant at
the 1 percent level. Hence, our results using only information on exact holdings may under-represent individual
proponents relative to non-individual ones.
The number of proposal-proponent pairs (i.e., 348) for which companies reported proponent identity and ownership
information is lower than the sum of proponents with ownership information in Table 1 above (i.e., 357 = 198 +
159) because companies occasionally provide the count and ownership of the proponents but do not provide
information on the identity of the proponents.
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See, e.g., Tarun Chordia, Richard Roll, & Avanidhar Subrahmanyam, Recent Trends in Trading Activity and
Market Quality, 101 J. FIN. ECON. 243 (2011).
251

Proponents have discretion in how frequently they trade shares, and thus they may decide to hold shares for a
longer period of time to satisfy the proposed ownership duration thresholds.
See supra note 198 for a discussion of changes in investors’ holding period over time.
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the ownership thresholds. The reason is that proponents’ holdings are more likely to fall below
the ownership dollar thresholds as the market value of the company decreases.
We do not expect the proposed amendments to the ownership thresholds to affect all
types of shareholders and companies in the same way. First, the proposed amendments could
have a greater effect on retail investors compared to institutional investors because the average
holdings of retail investors are typically lower than the average holdings of institutional
investors. Second, to the extent that investors with smaller holdings are more likely to submit
proposals on certain topics, by reducing the number of such investors who are eligible to submit
proposals, the proposed rule amendments could decrease the number of proposals on those topics
more than other types of proposals. For example, individual investors are more likely to submit
governance proposals than institutional investors. Untabulated analysis shows that 86 percent of
the proposals submitted by individual investors are governance proposals, whereas 47 percent of
the proposals submitted by institutional investors are governance proposals. 252 Hence, the
proposed rule amendments could decrease the number of governance proposals more than
environmental and social proposals, but this effect may be mitigated to the extent that
institutional proponents submit a larger fraction of shareholder proposals. 253 Third, the proposed
rule amendments could affect companies with smaller market capitalization more than those with
larger market capitalization. The reason is that, for firms with smaller market capitalization,
proponents’ holdings are more likely to be below the proposed ownership thresholds, assuming
that investors hold stocks proportionately to the companies’ market capitalization (i.e., investors
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Data is retrieved from ISS Analytics for Russell 3000 companies between 2004 and 2018. See CII Report, supra
note 92 (showing that retail investors largely focus on governance proposals).
253

See supra Section IV.B.3.i.
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hold the market portfolio). 254 Fourth, the proposed amendments could decrease the number of
proposals received by companies that have been public for fewer than three years more than the
number of proposals received by seasoned companies because the average duration of investors’
holdings would be, by their nature, shorter for those firms. 255
The proposed rule amendment would also eliminate the alternative one-percent
ownership threshold. The one-percent ownership threshold currently is rarely utilized in light of
the $2,000/one-year threshold. In particular, none of the proxy statements and proof-ofownership letters we reviewed refer to the one-percent ownership threshold as evidence that the
proponents met the current ownership thresholds (see Section IV.B.3.ii above). Further, as of
December 2018, there were no companies for which the one-percent ownership threshold would
be relevant (i.e., the one-percent threshold would result in an ownership requirement of less than
$2,000). 256 Hence, we believe that the proposed elimination of the one-percent ownership
threshold would not have a significant economic effect.

254

See, e.g., John Y. Campbell, Household Finance, 61 J. FIN. 1553 (2006) (discussing households’ stock
holdings).
We note that smaller companies currently receive proposals less frequently than larger companies, and thus, while
there may be a greater reduction in eligible proponents under the proposed amendments at smaller companies, the
overall impact of the proposed increase in the ownership thresholds might be less pronounced for smaller
companies.
255

We note that newly-listed companies currently receive proposals less frequently than seasoned companies, and
thus the overall impact of the proposed increase in the ownership thresholds might be less pronounced for newlylisted companies. See Kron & Rees, supra note 96, at 1; see also Roundtable Transcript, supra note 13, comments of
Jonas Kron, Senior Vice President and Director of Shareholder Advocacy, Trillium Asset Management, at 142
(“Less than 9 percent of Russell 3000 companies that have had an IPO since 2004 have received a shareholder
proposal.”); Ning Chiu, Counsel, Capital Markets Group, Davis Polk & Wardwell LLP, at 147 (acknowledging that
“IPO companies don’t always get a lot of proposals”).
256

We estimate the number of companies with market capitalization below $200,000 as of December 2018. Data is
retrieved from CRSP.
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ii.

Discussion specific to proposed amendments for proposals submitted on
behalf of shareholders

The majority of shareholders that submit a proposal through a representative already
provide the documentation that would be mandated by the proposed amendments, consistent
with existing staff guidance. 257 In particular, as discussed in Section IV.B.3.iii above, 67 percent
of the proposals that were submitted through a representative (67% = 8 / 12) included the
documentation that would be mandated by the proposed amendments. For the remaining 33
percent of the proposals that were submitted through a representative and provide only some of
the documentation mandated by the proposed amendments, we expect that the cost of providing
the proposed additional documentation would be small because the information that would be
required is readily available to the proponents and the proposed disclosure is not lengthy. Hence,
we expect that the economic effects of this aspect of the proposed amendments likely would be
minimal.
iii.

Discussion specific to proposed amendments to Rule 14a-8(i)(12)

The proposed amendments to Rule 14a-8(i)(12) comprise (i) the proposed amendments to
the resubmission thresholds and (ii) the proposed Momentum Requirement. Relative to the
current thresholds, the proposed amendments to the resubmission thresholds would allow
companies to exclude the following additional resubmitted proposals: (i) those that received
shareholder support between 3 and 5 percent on a first submission; (ii) those that received
shareholder support between 6 and 15 percent on a second submission; and (iii) those that
received shareholder support between 10 and 25 percent on a third or subsequent submission. In
addition to the proposed amendments to the resubmission thresholds, the proposed Momentum
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See SLB 14I, supra note 65.
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Requirement would allow companies to exclude proposals previously voted on by shareholders
three or more times in the preceding five calendar years if the most recent vote occurred within
the preceding three calendar years and, at the time of the most recent shareholder vote, the
proposal did not receive a majority of the votes cast and support declined by 10 percent or more
compared to the immediately preceding shareholder vote on the same subject matter. As a result,
the proposed amendments to Rule 14a-8(i)(12) could increase the number of excludable
shareholder proposals because they could (i) decrease proponents’ willingness to submit
proposals on matters for which it may be difficult to garner sufficient support in the future or
matters that did not receive sufficient support to qualify for resubmission when previously voted
on and (ii) allow companies to exclude such proposals.
Using the 2011 to 2018 data on shareholder proposals for Russell 3000 companies, we
estimate that the proposed amendments to the resubmission thresholds would result in an
additional 212 resubmitted proposals being excludable (15 percent of the total resubmitted
proposals in this timeframe) (see Table 9 below). 258 The largest increase in the number of
excludable proposals would result from the increase in the third submission threshold. In
particular, raising that threshold from 10 percent to 25 percent would result in the excludability
of 27 percent of proposals that have been submitted three or more times. Approximately 48
percent (i.e., 101 out of the 212) of the newly excludable proposals saw no increase in support
from the previous time they were voted on. The other 52 percent (i.e., 111 out of 212) saw
increases in support, averaging 5 percent more votes in favor of the proposal compared with the
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This analysis assumes that shareholders’ voting behavior and proponents’ proposal submission behavior would
not change as a result of the proposed amendments to the resubmission thresholds. Also, we exclude from this
analysis 10 shareholder proposals that were resubmitted but were eligible for exclusion under the old resubmission
thresholds. See supra note 200.
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proposal’s prior submission. However, almost all of these newly excludable proposals (i.e., 211
of 212 proposals) ultimately failed to generate majority support.
Table 9: Resubmitted shareholder proposals ineligible for resubmission under proposed
thresholds, 2011-2018
Third or
First
Second
Resubmitted After:
subsequent
Total
Submission Submission
Submission
All Proposals
Resubmitted proposals
677
322
443
1,442
Excludable proposals under proposed amendments
Number (%)
47 (7%)
Number (%) with support increase
20 (3%)
Average increase in support
7%
Number (%) with majority support
1 (0%)

45 (14%)
29 (9%)
4%
0 (0%)

120 (27%)
62 (14%)
5%
0 (0%)

212 (15%)
111 (8%)
5%
1 (0%)

355

191

255

801

Excludable proposals under proposed amendments
Number (%)
14 (4%)
Number (%) with support increase
5 (1%)
Average increase in support
21%
Number (%) with majority support
1 (0%)

12 (6%)
10 (5%)
7%
0 (0%)

60 (24%)
37 (15%)
5%
0 (0%)

86 (11%)
52 (6%)
7%
1 (0%)

118

43

42

203

Excludable proposals under proposed amendments
Number (%)
10 (8%)
Number (%) with support increase
8 (7%)
Average increase in support
3%
Number (%) with majority support
0 (0%)

15 (35%)
9 (21%)
1%
0 (0%)

12 (29%)
5 (12%)
3%
0 (0%)

37 (18%)
22 (11%)
2%
0 (0%)

204

88

146

438

Excludable proposals under proposed amendments
Number (%)
23 (11%)
Number (%) with support increase
7 (3%)
Average increase in support
1%
Number (%) with majority support
0 (0%)

18 (20%)
10 (11%)
4%
0 (0%)

48 (33%)
20 (14%)
5%
0 (0%)

89 (20%)
37 (8%)
4%
0 (0%)

Governance Proposals
Resubmitted proposals

Environmental Proposals
Resubmitted proposals

Social Proposals
Resubmitted proposals

Sources: CII Report, ISS Analytics.
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Further, we estimate that the proposed Momentum Requirement would result in an
additional 57 (4 percent) resubmitted proposals being excludable. Of these 57, 42 are
governance proposals, 12 are social proposals and 3 are environmental and all would be
excludable following a third or subsequent submission. Overall, the proposed amendments to
rule 14a-8(i)(12) could result in 269 (19 percent) additional excludable proposals relative to the
current resubmission thresholds. 259
We do not expect the proposed amendments to Rule 14a-8(i)(12) to affect all types of
shareholder proposals in the same way. First, the proposed amendments to Rule 14a-8(i)(12)
could have a greater impact on shareholder proposals relating to environmental and social issues
compared to shareholder proposals on governance issues for the following reasons. Shareholder
proposals on environmental and social issues tend to receive lower support than those on
governance issues, on average. In particular, as Figure 7B above shows, the average voting
support for governance proposals was 42.1 percent, the average voting support for environmental
proposals was 21.9 percent, and the average voting support for social proposals was 17.4 percent
during our sample period, and the difference in the voting support between governance and
environmental and social proposals is statistically significant. 260 Further, proposals on
environmental and social issues are more likely to be resubmitted compared to proposals on
governance issues, and thus would be more likely to be affected by the changes in the
resubmission thresholds. In particular, as Table 4 above shows, 30 percent of the governance
259

The proposed amendments to rule 14a-8(i)(12) could result in 30 additional excludable proposals in 2018.

260

See supra note 154 for details on the classification of shareholder proposals into environmental, social, and
governance proposals. Also see letters in response to the Proxy Process Roundtable from AEquo, et al. dated May
14, 2019; Canadian Coalition for Good Governance dated May 15, 2019; Shareholder Rights Group dated December
4, 2018.
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proposals that were eligible for resubmission were actually resubmitted, while 41 percent of the
environmental and 51 percent of social proposals that were eligible for resubmission were
actually resubmitted.
In addition, as shown by our analysis in Figure 10 (below), shareholder proposals on
social and environmental issues generally take longer to gain support than proposals on
governance issues. 261 More specifically, we analyze all of the shareholder proposals submitted
to Russell 3000 companies during 2011 to 2018 that received more than 25 percent of voting
support at some point. Our analysis shows that while more than 97 percent of the governancerelated proposals received more than 25 percent of the voting support in the first submission,
only 83 percent of the social proposals and 90 percent of the environmental proposals received
more than 25 percent of the voting support in the first submission. Almost all of the governance
and environmental proposals had received more than 25 percent of the voting support by the
third submission, whereas it took more than five submissions for the social proposals to receive
more than 25 percent of the voting support. 262 The results of the analysis in Figure 10 (below)
suggest that environmental and social proposals take longer to gain support than proposals on
governance issues. However, it is not clear how much of the increased support for certain
resubmitted environmental and social proposals is attributable to proposals gaining traction
through the resubmission process as opposed to other factors, such as changing opinions on
environmental and social issues. In particular, various proposals in each proposal category
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See, e.g., letter in response to the Proxy Process Roundtable from CtW Investment Group dated January 16,
2019.
262

The conclusions are qualitatively similar if we analyze shareholder proposals that receive majority support at
some point. Out of all governance-related shareholder proposals that garnered majority support, 91% did so in the
first submission, while only 61% of the environmental proposals and 60% of the social proposals did so in the first
submission.
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evolve over time as a result of various factors, including shareholder engagement. For example,
we would expect that proponents would be incentivized to adjust their proposals over time based
on interactions with companies and other shareholders with an eye toward garnering more
support.

Figure 10: Timing of receiving support >25% by proposal topic, 2011-2018

Our analysis above suggests that the increase in the resubmission thresholds could have a
greater effect on shareholder proposals relating to environmental and social issues compared to
shareholder proposals on governance issues. Out of the 269 additional excludable proposals
under the proposed rule amendments, 128 were related to governance issues and 40 were related
to environmental issues and 101 were related to social issues. Therefore, although
environmental and social proposals made up 44 percent (=641/1,442) of all resubmitted
proposals in Russell 3000 firms during 2011 to 2018, these types of proposals made up 52
percent (= 141/ 269) of newly excludable proposals under the proposed amendments to the
resubmission thresholds and the Momentum Requirement.
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Second and relatedly, the proposed amendments to Rule 14a-8(i)(12) could have a greater
effect on shareholder proposals submitted by non-individual proponents because these
proponents tend to submit environmental and social proposals at a higher frequency than do
individual investors. 263 In particular, the proposed increase in the resubmission thresholds could
increase the number of excludable proposals resubmitted by non-individual proponents by 186
(19 percent). 264 In contrast, the proposed increase in the thresholds could increase the number of
excludable proposals resubmitted by individual proponents by 92 (17 percent).
Third, the proposed amendments to Rule 14a-8(i)(12) could have a greater effect on
larger companies because larger companies are more likely to receive shareholder proposals. 265
In particular, we find that 20 percent of resubmitted shareholder proposals at S&P 500
companies would be excludable under the proposed resubmission thresholds, as compared to 12
percent of proposals resubmitted to non-S&P 500 firms. 266
Fourth, the proposed amendments to Rule 14a-8(i)(12) could have a greater effect on
companies with dual-class voting shares for which insiders hold the majority of the voting
shares. 267 In particular, we find that 32 percent of resubmitted shareholder proposals at
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See supra note 252 and accompanying text.
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Data is retrieved from the CII Report for shareholder proposals submitted to Russel 3000 companies between
2011 and 2018. See supra note 197.
Numbers of newly excludable proposals under proposed resubmission thresholds are computed relative to the total
resubmitted proposals during the sample period by each type of proponent.
265

See supra Figure 3.

266

Data is retrieved from ISS Analytics and the CII Report for shareholder proposals submitted to Russel 3000
companies between 2011 and 2018. See supra note 197.
267

Shareholder proposals are less likely to exceed the resubmission thresholds whenever insiders hold a large
percentage of the voting stock. Nevertheless, commenters have expressed concerns particularly in cases in which
insiders hold a large percentage of the voting stock through dual-class shares. See letters in response to the Proxy
Process Roundtable from the City of New York Office of the Comptroller dated January 2, 2019; CtW Investment
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companies with dual-class shares would be newly excludable under the proposed resubmission
thresholds, as compared to 18 percent in companies without dual-class shares. 268 For these
companies, shareholder proposals generally receive lower levels of support than in other
companies, because insiders usually oppose shareholder proposals. 269
3. Benefits and Costs of the Proposed Amendments
i.

Benefits
a.

General discussion of benefits

As a result of the proposed amendments, companies could exclude more proposals and
shareholders could be discouraged from submitting proposals that likely would be excluded
based on the proposed amendments. Consequently, companies could experience cost savings
because they would be required to process fewer proposals (see Section IV.B.3.i above for a
detailed discussion of the costs associated with shareholder proposals). 270 Shareholders of these

Group dated January 16, 2019; see also letter in response to the Rulemaking Petition from the Shareholder Rights
Group dated October 5, 2017. This is because dual-class shares result in the separation of voting and cash flow
rights, giving insiders disproportionate voting power relative to their cash flow rights.
268

Data is retrieved from ISS Analytics and the CII Report for shareholder proposals submitted to Russell 3000
companies between 2011 and 2018. See supra note 197. Our analysis of proposals submitted to companies with
dual-class shares should be interpreted with caution because our data does not allow us to identify companies for
which insiders hold the majority of dual-class shares. Our data also does not allows us to distinguish companies for
which the dual-class shares provide differential voting rights as opposed to other types of rights, such as dividend
payments, to shareholders.
269

Literature provides some evidence that insider holdings of voting rights are larger in firms with dual-class voting
shares, and that in companies for which insiders hold the majority of the voting shares, insiders are more likely to
vote against shareholder proposals. See Rob Bauer, Robin Braun, & Michael Viehs, Industry Competition,
Ownership Structure and Shareholder Activism (Working Paper, Sept. 2010), available at
https://ssrn.com/abstract=1633536.
270

To the extent that proponents would continue submitting proposals that would be excludable under the proposed
rule amendments, companies would incur costs to exclude those proposals (e.g., issuers would need to file a notice
with the Commission that they intend to exclude the proposal). These costs would partially offset any cost savings
arising from the proposed rule amendments.
Any potential cost savings arising from the proposed rule amendments could be limited by the extent to which
proponents change their behavior. For example, proponents could (i) alter their portfolio allocation to meet the
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companies also could benefit from the potential decrease in proposals to the extent that any
potential costs savings would be passed down to them in the form of higher returns on their
investment.
Shareholders also could benefit from the decrease in the number of proposals because
they could spend fewer resources reviewing and voting on shareholder proposals. Relatedly, the
decrease in the number of proposals could result in more efficient use of shareholder
resources. 271 More specifically, the decrease in the number of proposals could allow
shareholders to focus on the processing of proposals that are more likely to garner majority
support and be implemented by management, which ultimately could benefit shareholders
because it would result in more efficient use of their resources.
b.

Discussion specific to proposed amendments to Rule 14a-8(b) and Rule
14a-8(c)

As discussed in Section IV.C.3.i.a above, the proposed amendments to Rule 14a-8(b) and
Rule 14a-8(c) could decrease the number of proposals that companies must process, and thus
could decrease the costs associated with processing shareholder proposals. We estimate that, as
a result of the proposed amendments to Rule 14a-8(b) and Rule 14a-8(c), all Russell 3000
companies together could experience annual cost savings associated with a decrease in the

ownership thresholds; (ii) rotate proposals on similar topics among different companies; or (iii) submit proposals to
the same company but on a different topic.
271

See letter in response to the Proxy Process Roundtable from Business Roundtable dated June 3, 2019, at 5
(noting “shareholders can lose sight of matters of true economic significance to the company if they are spending
time considering one, or even numerous, immaterial proposals. The resources and attention expended in addressing
shareholder proposals cost the company and its shareholders in absolute dollars and management time and, perhaps
worse, divert capital resources to removal of an immediate distraction and away from investment in value-adding
allocations, such as research and development and corporate strategy.”).
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number of voted proposals of up to $70.6 million per year. 272 In addition, the decrease in the
number of proposals could free up resources so that companies and their shareholders could
pursue other value-enhancing activities.
As a result of the proposed increase in the ownership thresholds, proponents could bear a
larger percentage of the total cost that companies and their shareholders incur to process a
shareholder proposal. For example, a shareholder that owns $25,000 worth of stock in a
company would bear a larger percentage of the costs associated with processing a shareholder
proposal relative to a proponent that owns $2,000 worth of stock in a company. As a result of
bearing a larger percentage of the total costs, proponents could be less willing to submit
proposals that are less likely to garner majority support and be implemented by management.
272

$70.6 million = $150,000 (i.e., cost estimate provided by the American Securities Association in their letter in
response to the Proxy Process Roundtable dated June 7, 2019 (see supra note 232)) x 471 (i.e., maximum number of
excludable proposals as a result of the proposed amendments to Rule 14a-8(b) and Rule 14a-8(c)). 471 = [84 (i.e.,
maximum number of excludable proposals as a result of the proposed amendments in Rule 14a-8(b) using only data
for proposals with exact information on proponents’ ownership in proxy statements, see supra note 240) + 1 (i.e.,
incremental number of excludable proposals as a result of the proposed amendments to 14a-8(c) using only data for
proposals with exact information on proponents’ ownership)] x 831 (i.e., all proposals submitted to be considered in
2018 shareholders’ meetings) / 150 (i.e., proposals with exact information on proponents’ ownership in proxy
statements).
The following caveats apply to our cost savings estimates. Our analysis assumes that the distribution of ownership
for proponents with exact ownership information in the proxy statements is the same as the distribution of ownership
for proponents with minimum or no ownership information in the proxy statements and the distribution of
ownership for proponents that submitted proposals that were ultimately withdrawn or omitted. Our analysis also
applies the same per-proposal cost estimate (i.e., $150,000) to voted, omitted, and withdrawn proposals and it
applies the same per-proposal cost estimate to operating companies and management companies. Lastly, our
analysis assumes that companies will not reallocate the time and resources that would free up as a result of the
reduction in proposals to process the remaining proposals.
On the other hand, the lower bound of cost savings would be $1.4 million. $1.4 million = $50,000 (i.e., cost
estimate provided by Darla Stuckey in her 2016 testimony before the House Committee on Financial Services
Subcommittee on Capital Markets and Government Sponsored Enterprises, see supra note 230) x 28 (i.e., minimum
number of excludable proposals as a result of the proposed amendments to 14a-8(b) and 14a-8(c)). 28 = [0 (i.e.,
minimum number of excludable proposals as a result of the proposed amendments to 14a-8(b) using only proposals
with exact information on proponents’ ownership in proxy statements, see supra Section IV.C.2.i) + 5 (i.e.,
incremental number of excludable proposals as a result of the proposed amendments to 14a-8(c) using only
proposals with exact information on proponents’ ownership in proxy statements)] x 831 (i.e., all proposals submitted
to be considered in 2018 shareholders’ meetings) / 150 (i.e., proposals with exact information on proponents’
ownership).
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In addition, by eliminating shareholders’ ability to aggregate their holdings with those of
other shareholders, the proposed amendments would require each proponent to have a sufficient
economic stake or investment interest in the company to justify the costs associated with a
shareholder proposal.
Further, by providing that a person, directly or indirectly, may submit only one proposal
for a shareholder’s meeting, the proposed amendments would prohibit shareholders from
imposing disproportionate costs on the company and other shareholders by submitting multiple
proposals for the same meeting.
Finally, by requiring a statement from the proponent that he or she is willing to meet with
the company after submission of the shareholder proposal, the proposed amendments could
encourage direct communication between the proponent and the company, which could promote
more frequent resolution of the proposals outside the voting process. Such resolutions could
decrease the costs that companies and their shareholders incur to process shareholder proposals.
c.

Discussion specific to proposed amendments for proposals submitted on
behalf of shareholders

To the extent that the practices of certain proponents are not consistent with the proposed
amendments related to proposals submitted through a representative, the proposed amendments
could benefit companies and other shareholders because they could demonstrate the existence of
a principal-agent relationship and could provide assurance that the shareholder supports the
proposals. Further, the proposed amendments could result in cost savings to companies that
would no longer be required to expend resources to obtain some of the information that is not
provided by the proponents but would be required under the proposed amendments.
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d.

Discussion specific to proposed amendments to Rule 14a-8(i)(12)

As discussed in Section IV.C.3.i.a above, the proposed increase in the resubmission
thresholds and the proposed Momentum Requirement could benefit companies and their
shareholders because it could decrease the number of proposals for companies and shareholders
to consider. As a result of the proposed amendments, we estimate that all Russell 3000
companies together could experience annual cost savings associated with a decrease in the
number of voted proposals of up to $8.9 million per year. 273
In addition, the decrease in the number of proposals could free up resources so that
companies and their shareholders could pursue other value-enhancing activities. Relatedly, the
proposed amendments to the resubmission thresholds and the Momentum Requirement could
exclude proposals that have historically garnered low levels of support and thus would allow
shareholders to focus on the processing of proposals that may garner higher levels of voting
support and may be more likely to be implemented by management.
The proposed amendments to the resubmission thresholds could also benefit companies
and their shareholders to the extent that they change proponents’ behavior. In particular, due to
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$8.9 million = $150,000 (i.e., cost estimate provided by the American Securities Association in their letter in
response to the Proxy Process Roundtable, see supra note 232) x 59 (i.e., number of excludable proposals as a result
of the proposed amendments to 14a-8(i)(12)). 59 = 30 (i.e., number of excludable proposals as a result of the
proposed amendments to 14a-8(i)(12) that were included in proxy statements to be considered in 2018 shareholder
meetings) x 831 (i.e., proposals submitted to be considered in 2018 shareholders’ meetings) / 423 (i.e., voted
proposals in the CII Report in 2018). The following caveats apply to our cost savings estimates. Our analysis
applies the same per-proposal cost estimate (i.e., $150,000) to voted, omitted, and withdrawn proposals and to
operating companies and management companies. In addition, our analysis assumes that the proposed amendments
to 14a-8(i)(12) will have the same effect on proposal eligibility of voted, withdrawn, and omitted proposals. Lastly,
our analysis assumes that companies will not reallocate the time and resources that would free up as a result of the
reduction in proposals to process the remaining proposals.
On the other hand, the lower bound of cost savings would be $3.1 million. $3.1 million = $50,000 (i.e., cost
estimate provided by Darla Stuckey in her 2016 testimony before the House Committee on Financial Services
Subcommittee on Capital Markets and Government Sponsored Enterprises, see supra note 230) x 63 (i.e., number of
excludable proposals as a result of the proposed amendments to 14a-8(i)(12)).
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the higher thresholds, proponents may spend more resources to more carefully prepare proposals
that are more likely to garner sufficient levels of shareholder support. In addition, proponents
may spend more resources to market their proposal to other shareholders to increase support for
their proposal. As a result, companies and their shareholders could benefit from the submission
of shareholder proposals that are more likely to receive higher levels of support and thus are
more likely to be implemented by management.
Similarly, the proposed resubmission thresholds may discourage the submission of
proposals that are less likely to garner majority voting support. 274 Similarly, the Momentum
Requirement may discourage the submission of proposals that garner significant but not majority
support and recently have experienced a decrease in shareholder support, which may indicate
waning shareholder interest in the proposal.
ii.

Costs

a. General discussion of costs
The proposed amendments could result in the exclusion of certain proposals that would
have otherwise been included in the proxy statement and voted on. To the extent that such
shareholder proposals would be value enhancing, the potential exclusion of value-enhancing
proposals could be detrimental to companies and their shareholders. 275 One way the exclusion of
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Proponents incur costs to submit proposals, which may already deter some proponents from resubmitting
proposals that have a low likelihood of receiving sufficient levels of shareholder support.
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See supra Section IV.C.I for a detailed discussion of literature that examines the value of shareholder proposals.

The potential decrease in the number of shareholder proposals also could be costly to the various providers of
administrative and advisory services related to shareholder voting because the demand for the services of these
providers could decrease. Examples of these service providers include proxy advisory firms, tabulators of voting,
and proxy solicitors.
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certain proposals could be detrimental is by limiting or slowing the adoption of potential
improvements.
Shareholder proposals are one way for shareholders to communicate with management
and other shareholders. The proposed amendments would alter the eligibility requirements in a
manner that could increase companies’ ability to exclude certain proposals, which could restrict
shareholders’ ability to use this avenue of communication with other shareholders. In addition to
increasing companies’ ability to exclude certain proposals, the proposed amendments could
decrease shareholders’ willingness to submit certain proposals, which could further inhibit
communication between shareholders and also inhibit shareholders’ engagement with
management. 276
By limiting the shareholder proposals channel of communication, the proposed
amendments could lead to proponents seeking alternative avenues of influence, such as public
campaigns, litigation over the accuracy of proxy materials, or demands to inspect company
documents. As a result, companies could confront greater uncertainty in their interaction with
shareholders. 277
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See supra note 48; see also letter in response to the Proxy Process Roundtable from American Federation of
Labor & Congress of Industrial Organizations dated November 9, 2018.
277

See Brown (2017), supra note 211, at 24–25; see also letter to Jeb Hensarling, Chairman, and Maxine Waters,
Ranking Member, House Financial Services Committee, from Jeffrey P. Mahoney, General Counsel, Council of
Institutional Investors, dated April 24, 2017, available at https://democratsfinancialservices.house.gov/uploadedfiles/letter_-_cii_04.27.2017.pdf (stating that the proposed rule amendments
are “likely to have unintended consequences, including shareowners more often availing themselves of the blunt
instrument of votes against directors, and increased reliance on hedge fund activists to push for needed corporate
changes.”); Ceres Business Case, supra note 25, at 11 (noting that “[a]lternatives to shareholder proposals include
voting against directors, lawsuits, books and records requests, and requests for additional regulations. Each of these
is more onerous and adversarial than including a 500-word proposal in the proxy statement for the consideration of
shareholders”); letters in response to the Proxy Process Roundtable from Council of Institutional Investors dated
January 31, 2019; Los Angeles County Employees Retirement Association dated October 30, 2018; MFS
Investment Management dated November 14, 2018; US SIF dated November 9, 2018.
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Any negative effects of the proposed amendments would be more pronounced for
shareholders that follow passive index strategies because those shareholders are more limited in
their ability to sell shares of an underperforming stock and thus might be more likely to rely on
the proxy proposal process to encourage value-enhancing changes. 278
b. Discussion specific to proposed amendments to Rule 14a-8(b) and Rule 14a8(c)
In addition to the costs discussed in Section IV.C.3.ii.a above, the proposed amendments
to 14a-8(b) and 14a-8(c) could impose certain costs on shareholder-proponents. These costs
could arise from: (i) shareholder-proponents’ efforts to reallocate shareholdings in their portfolio
to satisfy the proposed dollar ownership thresholds; (ii) decreased diversification of shareholderproponents’ portfolio because a larger portion of their wealth may be invested in a particular
company; (iii) shareholder-proponents holding the shares for longer periods of time to satisfy the
proposed duration thresholds; and (iv) shareholder-proponents making themselves available to
communicate with management after submitting a proposal. The latter costs to shareholderproponents consist of the direct costs of meeting with management, and the opportunity costs
associated with spending time to meet with management instead of engaging in other activities.
There are also costs associated with disclosing the times the proponents would be available to
communicate with management but we believe that any such costs likely are minimal.
278

See letter in response to the Proxy Process Roundtable from the City of New York Office of the Comptroller
dated January 2, 2019, at 1 (noting that “[b]ecause of our long-term investment horizon, and the fact that we allocate
more than 80% of the funds’ investments in U.S. public equity through passive index strategies, we cannot readily
sell shares in a company when we have concerns about the company’s performance, board composition and quality,
management, executive compensation, workplace practices or management of risks, including those related to
climate change”); Ceres Business Case, supra note 25, at 10 (noting that “[w]hile active investors have the option of
selling shares of companies whose management they do not trust to add value, passive investors’ options are more
limited”).
At the same time, passive investors are more likely to hold shares for a long period of time than active investors, and
thus are less likely to be affected by the proposed amendments to Rule 14a-8(b).
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Further the proposed change from a single-tier to three-tiered ownership thresholds could
increase compliance complexity because companies and proponents would be required to
consider multiple thresholds to establish whether a proposal is eligible for exclusion.
The proposed increase in the ownership thresholds and the prohibition of aggregation of
shareholdings could disproportionately affect certain types of shareholder-proponents. In
particular, the proposed amendments could disproportionately affect individuals. 279 This
disproportionate effect would be more costly if individuals submit more value-enhancing
proposals than institutions. Two academic papers suggest that proposals submitted by individual
investors elicit a stronger market reaction than proposals submitted by institutional investors, 280
while one suggests otherwise. 281 The potentially negative consequences of this disproportionate
effect on individuals could be amplified by the fact that (i) institutional investors generally may
have more direct channels of communication with companies than individual investors who rely
more on the shareholder-proposal process to communicate with management and other
shareholders 282 and (ii) larger shareholders have, on average, greater success in seeing their
contested proposals ultimately included in the proxy. 283
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See supra Section IV.C.2.i.

280

See, e.g., Gillan & Starks (2000), supra note 217; Gantchev & Giannetti (2018), supra note 166. Gillan and
Starks (2000) interpret the more positive stock market reaction to proposals submitted by individuals compared to
institutions as consistent with the idea that the market views shareholder proposals submitted by an institution as
evidence of management’s unwillingness to negotiate with such investors. See Gillan & Starks (2000).
281

See Cuñat et al. (2012), supra note 209.

282

See, e.g., letters in response to the Proxy Process Roundtable from MFS Investment Management dated
November 14, 2018, at 2 (noting “[a]s a large institutional investor, we generally have access to management teams
and directors that smaller shareholders may not have”); Pax World Funds dated November 9, 2018, at 2 (noting
“[w]hile some asset managers or owners with hundreds of billions in assets can often engage with management and
boards as often as they wish, smaller investors’ inquiries to companies often die in investor relations departments.”);
and the Shareholders Right Group dated December 4, 2018, at 8–9 (noting “larger investors often do not need the
shareholder proposal process in order to persuade companies to engage with them on their concerns. In contrast, the
shareholder proposal process provides an appropriate avenue through which all shareholders, including Main
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As explained above, the proposed amendments could disproportionately affect smaller
companies that receive proposals. 284 This is because investors’ holdings in smaller companies
are more likely to be below the proposed ownership thresholds than investors’ holdings in larger
companies, assuming investors hold the market portfolio. 285 As a result, to the extent that the
proposals excluded as a result of the proposed amendments would be value enhancing, any
negative effects of the proposed amendments on smaller companies could be larger than the
effects on larger companies. At the same time, however, smaller companies would enjoy larger
cost savings as a result of the potentially larger increase in the number of excludable proposals.
Hence, the net effect of the proposed rule amendments on smaller relative to larger companies is
unclear.
Any effects of the proposed amendments would be, at least partially, mitigated by the fact
that companies can elect to include in their proxy materials proposals of proponents that do not
meet the proposed eligibility requirements, if the companies believe that those proposals would
benefit shareholders. 286

Street’s shareholders, as well as their chosen representatives, can raise issues and elicit consideration and support
from their fellow shareholders”); see also Ceres Business Case, supra note 25, at 9 (noting that “[a] system that
allows shareholders to file proposals is needed in part because individual investors and smaller shareholders nearly
always lack large enough holdings to get the board and management’s attention in any other way”); Eugene Soltes,
Suraj Srinivasan, & Rajesh Vijayaraghavan, What Else do Shareholders Want? Shareholder Proposals Contested
by Firm Management (Working Paper, July 2017) (“Soltes et al. (2017)”) (finding that the level of shareholder
ownership is positively associated with the probability that a contested proposal is withdrawn, which is consistent
with the idea that large shareholders “are more influential and are more likely to have dialogue with managers that
would facilitate implementation of their proposal prior to a shareholder vote”).
283

See Soltes et al. (2017), supra note 282.

284

See supra Section IV.C.2.i.
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See supra note 254.
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Our analysis of proponents’ ownership information from proxy statements shows that there was one proposal
submitted by two co-proponents whose aggregate holdings did not meet the $2,000 current ownership threshold.
This proposal is excludable under the current ownership threshold, but nevertheless appeared in the company’s
proxy statement. See supra note 189 for caveats related to this analysis.
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c. Discussion specific to proposed amendments for proposals submitted on
behalf of shareholders
Shareholders that submit a proposal through a representative could incur minimal costs to
ensure that their practices are consistent with the proposed amendments. In addition, to the
extent that the practices of certain proponents are not consistent with the proposed amendments,
the proposed amendments could impose minimal costs on proponents to provide this additional
documentation. We lack data to quantify these costs but we request comment on these costs in
Section IV.E below.
d. Discussion specific to proposed amendments to Rule 14a-8(i)(12)
The proposed amendment to the resubmission thresholds and the proposed Momentum
Requirement could impose costs on proponents because they could spend more resources in
preparing a proposal to seek to garner sufficient levels of support to satisfy the proposed
requirements.
The proposed amendments also could increase the complexity of the shareholder
proposal eligibility requirements because the Momentum Requirement would be a new
requirement.
Literature also shows that management may spend resources to influence the success rate
of shareholder proposals. 287 The Momentum Requirement would allow companies to exclude
proposals that do not meet but are close to the majority threshold. Hence, the Momentum
Requirement could provide further incentives to management to expend resources to influence
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Management may influence the voting outcome either by encouraging shareholders that would favor them to
vote or by encouraging shareholders to vote in line with management. See Bach & Metzger (2019), supra note 216.

146

the voting outcome of a shareholder proposal because the benefit of influencing the voting
outcome (i.e., three year exclusion of the proposal) could be greater than under current rules.
As discussed in Section IV.C.2 above, the proposed amendments to the resubmission
thresholds and the proposed Momentum Requirement could have a larger effect on certain types
of proposals and companies. In particular, the proposed amendments could have a larger effect
on larger companies because larger companies are more likely to receive shareholder
proposals. 288 To the extent that the proposals excluded as a result of the proposed amendments
would be value enhancing, larger companies could be more negatively affected by the proposed
amendments than smaller firms. The disproportionate effect on larger companies could be
amplified by the fact that larger companies are less likely to be the target of hedge fund activism
and thus experience improvements through alternative forms of activism, 289 and larger
companies are more likely to contest shareholder proposals. 290 At the same time, any negative
effects could be at least partially mitigated by the fact that larger companies would enjoy larger
cost savings as a result of the decrease in the number of proposal resubmissions.
The proposed amendments to the resubmission thresholds and the proposed Momentum
Requirement also could have a larger effect on companies with dual-class voting shares for
which insiders hold the majority of the voting shares. 291 At such controlled companies, it may be
difficult to get support for a shareholder proposal above the proposed thresholds. While
shareholder proposals may be less likely to gain majority support and be implemented at these
288

See supra Section IV.B.3.i.
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Alon Brav, Wei Jiang, Frank Partnoy, & Randall Thomas, Hedge Fund Activism, Corporate Governance, and
Firm Performance, 63 J. FIN. 1729 (2008).
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Soltes et al. 2017, supra note 282.
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See supra Section IV.B.3.iv.
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companies, 292 they may still provide a valuable communication mechanism between
shareholders. We note that the non-voting stock of companies for which the majority of voting
stock is held by insiders could trade at a discount to compensate the owners of the non-voting
stock for the reduced ability of shareholder proposals to garner sufficient support for those
companies. In addition, literature suggests that the probability of a proposal being implemented
is negatively related to insider ownership. Hence, the decrease in the number of resubmitted
proposals as a result of the proposed rule amendments for firms with dual-class voting stock for
which insiders hold the majority of the voting shares likely would be limited because the
probability of a proposal being implemented in those firms would be already low. 293

292

See Roundtable Transcript, supra note 13, comments of Brandon Rees, Deputy Director of Corporations and
Capital Markets, American Federation of Labor and Congress of Industrial Organizations, at 167; CII Report, supra
note 197, at 21; Ceres Business Case, supra note 25, at 14; letter in response to the Proxy Process Roundtable from
the City of New York Office of the Comptroller dated January 2, 2019, at 11.
293

See, e.g., Ertimur et al. (2010), supra note 174.

A commenter also suggested that an increase in the resubmission thresholds could provide stronger incentives to
some proponents to submit proposals on certain topics with the intent of obtaining low levels of support for certain
subject matters, and thus rendering proposals on the same subject matter excludable for three years. Nevertheless,
we believe that any such activity is unlikely to be widespread. See letter in response to the Proxy Process
Roundtable from the City of New York Office of the Comptroller dated January 2, 2019, at 11 (noting “we have
seen efforts to pre-empt proposals in a given year urging stronger policies on climate change by a group submitting a
proposal to go in the opposite direction. With high resubmission thresholds, that kind of mischief-making would be
encouraged on a broader scale as long as the SEC policy refers to ‘the same subject matter’ rather than ‘the same
proposal’”). For related discussion, see also the letter in response to the Proxy Process Roundtable from Sustainable
Investments Institute dated November 12, 2018, at 13 (noting “[n]ew this year were proposals from the free market
activist group the National Center for Public Policy Research (NCPPR) that used precisely the same resolved clause
as the one used in the main campaign on lobbying. In two instances, because they were filed first, these resolutions
pre-empted proposals filed later from the disclosure advocates, on lobbying at Duke Energy and about election
spending at General Electric, where the question turned on third-party spending groups. The NCPPR proposals
went to votes in each case and while the presenters argued against disclosure in their support statement, investors
appeared to vote on the basis of what was in the resolved clause and support levels were comparable to those filed
by disclosure proponents—34.6 percent at Duke (33.3 percent last year) and 21.2 percent at GE (no previous
election proposals but 28.6 percent on a traditional lobbying resolution in 2017).”).
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The potential costs of the proposed rule amendments would be more pronounced in
instances where material developments could change shareholder support for the proposal but the
proposal is otherwise ineligible for resubmission under the proposed rule for a period of time. 294
Any negative effects of the proposed amendments would be, at least partially, mitigated
by the fact that companies would be able to exclude only proposals for which there is an
observable measure of low shareholder interest (i.e., low voting support among shareholders and
lack of momentum toward achieving a more substantial level of shareholder support). In
addition, any negative effects of the proposed rule amendments would be mitigated by the fact
that companies could elect to include in their proxy materials resubmissions that would
otherwise be excludable if they believed that those resubmissions would benefit shareholders. 295
Also, companies’ ability to exclude certain resubmissions would be limited to a three-year
cooling-off period regardless of the level of support the proposal last received.
Finally, any potential effects of the proposed amendments would be moderated by
changes in proponent behavior, such as submitting a proposal on a different topic when the initial
proposal is ineligible for resubmission or submitting a proposal on the same topic but at a
different company to continue investor conversations on that topic.
4. Effects of Proposed Amendments on Efficiency, Competition, and Capital
Formation
To the extent that the proposed amendments could reduce the costs of processing
shareholder proposals and could free up management resources for more valuable activities, the
294

See letter in response to the Proxy Process Roundtable from the City of New York Office of the Comptroller
dated January 2, 2019.
295

Among shareholder proposals resubmitted to Russell 3000 companies during 2011 to 2018, 10 proposals
appeared in company proxies and were voted on despite receiving low voting support in prior submissions and being
eligible for exclusion under the current resubmission thresholds. See supra note 200.
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proposed amendments could result in efficiency improvements. Any improvements in efficiency
could be offset by the costs associated with the exclusion of shareholder proposals that could
have resulted in changes that would have enhanced efficiency.
Further, to the extent that the proposed amendments would permit shareholders to focus
on the processing of proposals that are more likely to receive majority support and be
implemented, the proposed amendments could result in more efficient use of shareholder
resources.
In addition, to the extent that the proposed amendments could reduce costs to companies
associated with the shareholder-proposal process, the proposed amendments could be a positive
factor in the decision of firms to go public, which could positively affect capital formation on the
margin. 296 Nevertheless, we believe that any such effects likely would be minimal because most
firms receive only few proposals each year and the costs of responding to proposals likely are a
small percentage of the costs associated with being a public company. 297 In addition, companies
that have recently had an initial public offering infrequently receive shareholder proposals. 298
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See, e.g., letter in response to the Proxy Process Roundtable from Center for Capital Markets Competitiveness
dated December 20, 2018, at 7 (noting “[t]he decline in public companies is a multifaceted issue with no single
solution. . . . Those issues include proxy advisory firm reforms as discussed earlier as well as shareholder
resubmission thresholds.”).
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Between 1997 and 2018 for Russell 3000 companies that received a proposal, the median number of proposals
was one per year. See Roundtable Transcript, supra note 13, comments of Brandon Rees, Deputy Director of
Corporations and Capital Markets, American Federation of Labor and Congress of Industrial Organizations, at 140,
142 (noting “the average publicly listed company in the United States can expect to receive a shareholder proposal
once every 7.7 years, and the median number of proposals received is one. . . . [S]hareholder proposals make up less
than 2 percent of the total number of ballot items. Less than 4 percent of shareholder proposals were filed at
companies with under $1 billion in market capitalization. Less than 9 percent of Russell 3000 companies that have
had an IPO since 2004.”); see also letters in response to the Proxy Process Roundtable from Ceres dated November
13, 2019; Mercy Investment Services, Inc. dated December 3, 2018, at 3; Presbyterian Church U.S.A. dated
November 13, 2018, at 3–4.
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See supra note 297.
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To the extent that the proposed amendments would have disproportionate effects on U.S.
relative to foreign firms because foreign firms are not subject to federal proxy rules, 299 the
proposed amendments could improve competition. Further, to the extent that the proposed
amendments to the ownership (resubmission) thresholds would have disproportionate effects on
smaller (larger) companies, the proposed amendments could harm competition. Nevertheless,
we expect that any such effects likely would be minimal because the cost of processing
shareholder proposals likely is a small percentage of companies’ total cost of operations.
Finally we do not expect that the proposed amendments for proposals submitted by a
representative would have a meaningful effect on efficiency, competition, and capital formation.
D. Reasonable Alternatives
1. Shareholder Ownership Thresholds
i.

Alternative ownership thresholds

We considered a number of alternative approaches to the ownership thresholds. First, we
considered whether to simply increase the $2,000 / one-year threshold in the current requirement
to a $50,000 / one-year threshold without providing additional eligibility options. Using
proponents’ exact ownership information from the proxy statements and assuming no change in
proponents’ ability to aggregate their holdings to submit a joint proposal, such an increase would
have resulted in the excludability of 96 proposals, or 65 percent of the proposals with exact
proponents’ ownership information to be considered at 2018 shareholder meetings. 300 The
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See supra note 130.
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65% = 97 (excludable proposals under a $50,000/one-year threshold) / 150 (proposals with exact proponents’
ownership information in proxy statements). For proposals that are submitted by more than one proponent, these
estimates assume that the proposals would still be submitted if the aggregate ownership of the co-proponents met the
alternative dollar ownership threshold. For proposals that are submitted by multiple proponents, some of which
provide exact and others provide minimum holdings information, we assume that the ownership of the proponents
with minimum holdings information is equal to the lowest end of the ownership range.
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advantage of increasing only the dollar amount in the current threshold is that the rule would be
easier to implement and monitor. The disadvantage of such an approach would be that
shareholders would not have the flexibility to become eligible to submit shareholder proposals
by either increasing their holdings or holding the shares of a company for a longer period of time
as under the proposed approach.
Alternatively, we considered using a tiered approach, as proposed, but with different
combinations of minimum dollar amounts and holding periods. For example, we considered
$2,000 for five years, $15,000 for three years and $25,000 for one year or $2,000 for three years,
$10,000 for two years, and $50,000 for one year. We are unable to estimate the incremental
effects of the former alternative (i.e., $2,000 for five years, $15,000 for three years, and $25,000
for one year) relative to the effects of the proposed amendments discussed in Section IV.C.2.i
above because we lack data on proponents’ ownership duration. Assuming all proponents held
the shares for only one year, the increase in the dollar ownership thresholds from $2,000 to
$50,000 (i.e., third tier of the alternative ownership threshold) could result in the exclusion of 97
proposals, or 65 percent of the proposals with exact proponents’ ownership information related
to 2018 shareholder meetings. 301 On the other hand, assuming all proponents held the shares for
at least three years, the proposed ownership thresholds would not result in a change in the
number of excludable proposals relative to the current thresholds.
Different thresholds could result in the exclusion of more or fewer proposals, depending
on the threshold. While we believe that the proposed tiers would appropriately balance the
interests of shareholders who seek to use the company’s proxy statement to advance their own
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See supra note 300.
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proposals, on the one hand, with the interests of companies and other shareholders who bear the
burdens associated with the inclusion of such proposals, on the other hand, we solicit comment
as to whether any refinements of those thresholds would strike a better balance.
We also considered whether to index the proposed ownership thresholds for inflation.
The benefit of such an approach would be that thresholds would adjust over time without the
need for additional rulemaking. The disadvantage of such an approach would be that compliance
with the rule could be more cumbersome as companies and proponents would have to monitor
periodically evolving ownership thresholds.
ii.

Percent-of-ownership threshold

We considered whether to propose an ownership requirement based solely on the
percentage of shares owned. For example, we considered eliminating the dollar ownership
threshold and retaining the one-percent ownership threshold. Using proponents’ exact ownership
information from the proxy statements and assuming no change in proponents’ ability to
aggregate their holdings to submit a joint proposal, we estimate that using a one-percent
ownership threshold and removing the $2,000/one-year threshold would have resulted in 149
proposals, or 99 percent of the proposals to be considered in 2018 shareholder meetings that
provide exact proponents’ ownership information, being excludable under the proposed
amendments. 302
The advantage of a percentage-of-ownership threshold is that it would permit
shareholders owning the same proportion of a larger company as of a smaller company to submit
302

99% = 149 (number of excludable proposals under a 1% threshold) / 150 (proposals with exact proponents’
ownership information in proxy statements). For proposals that are submitted by more than one proponent, these
estimates assume that the proposals would still be submitted if the aggregate ownership of the co-proponents met the
alternative percent-of-ownership threshold. For proposals that are submitted by multiple proponents, some of which
provide exact and others provide minimum holdings information, we assume that the ownership of the proponents
with minimum holdings information is equal to the lowest end of the ownership range.
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a proposal. The percentage-of-ownership threshold, however, would be marginally harder to
implement because of changes in the stock price of the company over time. We also believe that
a percentage-of-ownership threshold of one percent would prevent the vast majority of
shareholders from submitting proposals, 303 which, in turn, could have a chilling effect on
shareholder engagement. In addition, the types of investors that hold more than one percent of a
company’s shares are more likely to be able to communicate directly with management, and thus
do not typically use shareholder proposals. 304
2. Shareholder Resubmission Thresholds
i.

Alternative resubmission thresholds

We considered proposing different resubmission thresholds, including raising the
thresholds to 5/10/15 percent, 6/15/30 percent, or 10/25/50 percent. All three alternatives
threshold levels would increase the number of proposals eligible for exclusion relative to the
baseline, with the first expected to have smaller effects relative to the proposed amendments and
second and third expected to have larger effects relative to the proposed amendments. We
estimate that 92 (6 percent), 328 (23 percent), and 668 (46 percent) additional proposals that
were resubmitted between calendar years 2011 and 2018 would have fallen below the 5/10/15
percent, 6/15/30 percent, and 10/25/50 percent thresholds, respectively. In addition, we are
requesting comment on whether the rule should remove resubmission thresholds for the first two
submissions and, instead, allow for exclusion if a matter fails to receive majority support by the
third submission. Under this alternative, no proposal would be eligible for exclusion on its first
two submissions, allowing shareholder proposals at least two years to gain traction. We estimate
303

See supra note 302.

304

See supra note 282.
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that 418 (29 percent) additional proposals that were resubmitted between calendar years 2011
and 2018 would have failed to garner majority support by third submission. 305 We also are
requesting comment on the appropriate cooling-off periods under this approach, such as three
and five years.
ii.

Different vote-counting methodologies

We considered whether to propose changes to how votes are counted for purposes of
applying the resubmission thresholds. For example, we considered whether votes by insiders
should be excluded from the calculation of the fraction of votes that a proposal received. We
also considered whether to apply a different vote-counting methodology for companies with
dual-class voting structures. One commenter has highlighted how the presence of a subset of
shareholders with special voting rights could make the voting threshold requirement difficult to
satisfy. 306 The advantage of applying different kind of vote-counting methodologies for votes by
insiders and for companies with dual-class shares is that it would make it easier for shareholder
proposals to meet the resubmission thresholds and thus potentially could mitigate management
entrenchment for those firms. 307 The disadvantage of such an approach is that companies and
their shareholders would continue to incur costs associated with processing proposals that are
less likely to garner majority support and be implemented by management.

305

This estimate is an upper bound of the number of excludable proposals under this alternative because it would
allow all proposals following first and second submissions to be resubmitted. We cannot identify all proposals that
would have been resubmitted but were not because they were eligible for exclusion under the current resubmission
thresholds for first and second submissions.
306

See letter in response to the Proxy Process Roundtable from City of New York Office of the Comptroller dated
January 2, 2019.
307

See supra note 267.
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iii.

Exception to the rule if circumstances change

We considered whether to propose an exception to the proposed rule amendments that
would allow an otherwise excludable proposal to be resubmitted if there were material
developments that suggest a resubmitted proposal may garner significantly more votes than when
it was previously voted on. Several commenters pointed out the possibility of an unpopular
proposal gaining popularity in subsequent years following changes in company circumstances or
other market developments. 308 We expect that such an exception would lower the number of
proposals eligible for exclusion under the proposed amendments, but the magnitude of the
decrease would depend on what types of developments qualify for the exception and how many
companies experience these particular types of developments. We expect the additional costs of
such an exception would include those associated with determining whether changes in
circumstances qualify for the exception. On the other hand, shareholders may benefit from being
able to submit proposals on matters that would otherwise be excludable under Rule 14a-8(i)(12)
and may have gained popularity among shareholders following a material development at the
company.
E. Request for Comment
We request comment on all aspects of our economic analysis, including the potential
costs and benefits of the proposed amendments and alternatives thereto, and whether the
amendments, if adopted, would promote efficiency, competition, and capital formation. In
addition, we request comments on our selection of data sources, empirical methodology, and the
assumptions we have made throughout the analysis. Commenters are requested to provide
308

See letters in response to the Proxy Process Roundtable from the Shareholder Rights Group dated December 4,
2018; Teachers Insurance and Annuity Association of America (TIAA) dated June 10, 2019; City of New York
Office of the Comptroller dated January 2, 2019.
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empirical data, estimation methodologies, and other factual support for their views, in particular,
on costs and benefits estimates. In addition, we request comment on the following:
1. Are there any entities affected by the proposed rule amendments that are not
discussed in the economic analysis? In which ways are those entities affected by the
proposed amendments? Please provide an estimate of the number of any additional
affected entities.
2. Are there any costs or benefits of the proposed rule amendments that are not
discussed in the economic analysis? If so, please describe the types of costs and
benefits and provide a dollar estimate of these costs and benefits.
3. What would be the effects of the proposed rule amendments, including any effects on
efficiency, competition, and capital formation? Would the proposed rule amendments
be beneficial or detrimental to proponents, companies, and the companies’
shareholders, and why in each case?
4. What is the dollar cost for companies to engage with proponents, process, and
manage a shareholder proposal (including up to or after a vote on the proposal)? In
particular, what is the dollar cost for companies to: (i) review the proposal and
address issues raised in the proposal; (ii) engage in discussion with the proponent;
(iii) print and distribute proxy materials and tabulate votes on the proposal; (iv)
communicate with proxy advisory firms and shareholders (e.g., proxy solicitation
costs); (v) if they intend to exclude the proposal, file with the Commission a notice
that they intend to exclude the proposal; and (vi) prepare a rebuttal to the proposal?
Do these costs vary with the issue raised in the proposal? Do these costs vary with
the type of shareholder-proponent (i.e., institutional versus retail investor)? Are these
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costs different for first-time submissions relative to resubmissions? Do these costs
vary with the number of resubmissions? Do these costs vary with the number of
proposals received by the company? Do these costs vary with company size? Do
these costs differ in cases in which a no-action request is prepared and in other cases,
such as where a proposal’s exclusion is challenged in court? Do managers have
discretion with respect to these costs?
5. In response to a questionnaire the Commission made available in 1997, some
respondents indicated that costs associated with determining whether to include or
exclude a shareholder proposal averaged approximately $37,000 (which figure may
have included estimates for considering multiple proposals). The Commission also
sought information about the average printing cost and 67 respondent companies
reported that the average cost was approximately $50,000. How do these costs
compare with costs today? Has “notice and access” or other technological
advancements had an effect on the costs associated with disseminating proxy
materials? If so, what are those effects?
6. What are the differences in cost incurred by companies with respect to proposals for
which a no-action request is prepared and submitted to the staff and those for which a
no-action request is not prepared? What are the specific costs incurred?
7. In general, how do costs differ for proposals that are submitted during shareholder
meetings and not presented in the proxy and those that are presented in the proxy?
8. What are the costs, if any, associated with shareholders’ consideration and voting on
a shareholder proposal? Do these costs differ depending on the shareholder proposal
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topic? Do these costs differ depending on whether the shareholder proposal is a firsttime submission or a resubmission?
9. How likely is it that market practices would change in response to the proposed rule
amendments? What type of market practices that are not discussed in the economic
analysis would change in response to the proposed rule amendments? For example,
would larger shareholders become more likely to submit proposals in cases where
smaller shareholders would no longer be eligible to submit proposals on their own?
Are there frictions associated with this type of reallocation? To what extent would
these changes in market practice or other effects mitigate the potential effects of the
proposed amendments?
10. To what extent would the proposed amendments affect incentives for shareholders to
engage with companies prior to and/or following the submission of a shareholder
proposal? What are the costs to shareholders and companies associated with such
engagement? To what extent would the proposed amendments affect the outcome of
such engagement? Would the requirement that the proponent provide a statement that
he or she is willing to meet with the company after submission of the shareholder
proposal promote more frequent resolution of the proposals outside the voting
process? What would be the cost savings, if any, to proponents and companies
associated with such resolutions? Do answers to the above questions differ when
considering individual or institutional shareholder-proponents?
11. Relatedly, would the proposed amendments affect shareholder engagement outside of
the shareholder-proposal process? Would the possible reduction in the number of
shareholder proposals allow company resources to be directed towards alternative
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engagement efforts? What are the costs associated with alternative types of
shareholder engagement to companies and shareholders?
12. What are the opportunity costs to companies and shareholders of shareholder
proposal submissions? Please provide a dollar estimate per proposal for these
opportunity costs. Do these opportunity costs vary with the type of proposal, the type
of proponent, or the type of company? Please provide an estimate of the hours the
board of directors and management spend to review and process each shareholder
proposal.
13. Is the distribution of the dollar value and the duration of firm-specific holdings
different for institutional and individual investors? Are there distributional
differences when comparing the subsets of individual and institutional shareholders
likely to submit shareholder proposals? Please provide any relevant data or summary
statistics of the holdings of retail and institutional investors recently and over time.
14. Does the majority of shareholders that submit a proposal through a representative
already provide the documentation that would be mandated by the proposed rule
amendments? To the extent that the practices of certain proponents are not consistent
with the proposed amendments, would the costs to proponents to provide this
additional documentation be minimal? Are there any costs and benefits of providing
the additional disclosures that we haven’t identified in the economic analysis? If so,
please provide a dollar estimate for these costs and benefits. Would the proposed
amendments related to proposals submitted by a representative have any effect on
efficiency, competition, or capital formation?
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15. What is the relation, if any, between the level and duration of proponent’s ownership
and the likelihood of submitting shareholder proposals? What is the relationship, if
any, between the level and duration of proponents’ ownership and the likelihood of
submitting shareholder proposals that are more likely to garner majority support and
be implemented by management? Do answers to the above questions vary based on
the shareholder type or proposal topic?
16. What are the concerns, if any, associated with drawing inferences about the effects of
the proposed amendments from analysis of data on proponents’ ownership from
proxy statements and proof-of-ownership letters?
17. To what extent are there additional costs to companies and shareholders associated
with applying a three-tiered ownership threshold instead of a single-tier threshold in
determining a shareholder’s eligibility to submit shareholder proposals?
18. We have observed instances of shareholder proposals going to a vote despite being
eligible for exclusion under Rule 14a-8. What are the costs and benefits to companies
of including such proposals in the proxy statement? To what extent may these
practices change if proposed amendments are adopted?
V.

PAPERWORK REDUCTION ACT
A. Summary of the Collections of Information
Certain provisions of our rules and schedules that would be affected by the proposed

amendments contain “collection of information” requirements within the meaning of the
Paperwork Reduction Act of 1995 (“PRA”). 309 We are submitting the proposed amendments to

309

44 U.S.C. § 3501 et seq.
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the Office of Management and Budget (“OMB”) for review in accordance with the PRA. 310 The
hours and costs associated with preparing, filing, and sending the schedules, including preparing
documentation required by the shareholder-proposal process, constitute paperwork burdens
imposed by the collection of information. An agency may not conduct or sponsor, and a person
is not required to comply with, a collection of information unless it displays a currently valid
OMB control number. Compliance with the information collection is mandatory. Responses to
the information collection are not kept confidential and there is no mandatory retention period
for the information disclosed. The title for the affected collection of information is:
“Regulation 14A (Commission Rules 14a-1 through 14a-21 and Schedule 14A)” (OMB
Control No. 3235-0059).
We adopted the existing regulations and schedule pursuant to the Exchange Act. The
regulations and schedule set forth the disclosure and other requirements for proxy statements
filed by issuers and other soliciting parties. A detailed description of the proposed amendments,
including the need for the information and its proposed use, as well as a description of the likely
respondents, can be found in Section II above, and a discussion of the expected economic effects
of the proposed amendments can be found in Section IV above.
B. Summary of the Proposed Amendments’ Effects on the Collections of Information
The following table summarizes the estimated effects of the proposed amendments on the
paperwork burdens associated with Regulation 14A.
PRA Table 1. Estimated Paperwork Burden Effects of the Proposed Amendments
Proposed Amendments

Estimated Effect

Rule 14a-8(b)(1)(i)
310

44 U.S.C. § 3507(d); 5 CFR 1320.11.
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•

Revise the ownership requirements that shareholders must satisfy
to be eligible to submit proposals to be included in an issuer’s
Schedule 14A proxy statement to the following levels:
o ≥$2K to <$15K for at least 3 years;

28% decrease in the number of
shareholder proposal
submissions, 311 resulting in a
reduction in the average burden per
response of 5.08 hours. 312

311

See supra Section IV.C.2.i. We estimate that the decrease in the number of shareholder proposals could range
from 0 to 56%, depending on shareholders’ holding periods. For purposes of the PRA, we assume an estimated
decrease of 28%.
312

In response to the Proxy Process Roundtable, commenters provided several cost estimates associated with a
company’s receipt of a shareholder proposal. These estimates are $87,000 (see letters in response to the Proxy
Process Roundtable from Blackrock, Inc. dated November 16, 2018; Society for Corporate Governance dated
November 9, 2018); more than $100,000 (see letter in response to the Proxy Process Roundtable from Exxon Mobil
Corporation dated July 26, 2019); and approximately $150,000 (see letter in response to the Proxy Process
Roundtable from the American Securities Association dated June 7, 2019). In addition, one observer estimated a
cost of approximately $50,000 “based on anecdotal discussions with [members of the Society for Corporate
Governance].” See Statement of Darla C. Stuckey, President and CEO, Society for Corporate Governance, Before
the H. Comm. on Financial Services Subcomm. on Capital Markets and Government Sponsored Enterprises, Sep.
21, 2016. At an estimated hourly cost of $400 per hour, these estimated costs would correspond to the following
estimated burden hours: 125 hours ($50,000 / $400 = 125), 218 hours ($87,000 / $400 = 218), 250 hours ($100,000 /
$400 = 250), and 375 hours ($150,000 / $400 = 375).
A July 2009 survey of Business Roundtable companies, in which 67 companies responded, indicated that the
average burden associated with preparing a no-action request related to a shareholder proposal is approximately 47
hours with associated costs of $47,784. The survey also indicated that the average burden for a company associated
with printing and mailing a single shareholder proposal is 20 hours with associated costs of $18,982. See letter in
response to Facilitating Shareholder Director Nominations, Release No. 34-60089 (Jun. 10, 2009) [74 FR 29024
(Jun. 18, 2009)] from Business Roundtable dated August 17, 2009, available at https://www.sec.gov/comments/s710-09/s71009-267.pdf. Thus, based on the Business Roundtable’s survey, the combined effect of these two aspects
of processing a shareholder proposal was estimated at 67 hours with associated costs of $66,766.
Informed by the range of estimates provided, we estimate that the burden hours for a company associated with
considering and printing and mailing a shareholder proposal (not including burdens associated with the no-action
process) would be 100 hours (80 hours associated with activities unrelated to printing and mailing, and 20 hours
associated with printing and mailing). In addition, we estimate that the burden hours associated with seeking noaction relief would be 50 hours.
We further estimate that 40% of proposals are included in the proxy statement without seeking no-action relief, 16%
are included after seeking no-action relief, 15% are excluded after seeking no-action relief, and 29% are withdrawn.
Thus, we estimate 107 burden hours associated with a company’s receipt of a shareholder proposal, calculated as
follows:
•
•
•
•

100 hours for 40% of proposals (i.e., proposals that are included in the proxy statement without seeking noaction relief);
150 hours for 16% of proposals (i.e., proposals that are included in the proxy statement after seeking noaction relief);
130 hours for 15% of proposals (i.e., proposals that are excluded from the proxy statement after seeking noaction relief); and
80 hours for 29% of proposals (i.e., proposals that are withdrawn).

The reduction in the average burden per response of 5.08 hours is calculated by multiplying the expected reduction
in proposals (28%) by the average number of proposals received between 1997 and 2018 (946) for a reduction in the
total number of proposals of 265. This reduction in the number of proposals (265) is then multiplied by the
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o ≥$15K to <$25K for at least 2 years; or
o ≥$25K for at least 1 year.
Rule 14a-8(b)(1)(iii)
•

Require shareholders to provide the company with a written
statement that they are able to meet with the company in person or
via teleconference no less than 10 calendar days nor more than 30
calendar days after submission of the shareholder proposal, and to
provide contact information as well as business days and specific
times that they are available to discuss the proposal with the
company.

Increase in the average burden per
response of 0.04 hours. 313

Rule 14a-8(b)(1)(iv)
•

Require shareholders to provide certain written documentation to
companies if the shareholder appoints a representative to act on its
behalf in submitting a proposal under the rule.

Rule 14a-8(b)(1)(v)
• Disallow aggregation of holdings for purposes of satisfying the
ownership requirements.

Increase in the average burden per
response of 0.01 hours. 314

0.2% decrease in the number of
shareholder proposal
submissions, 315 resulting in a
reduction in the average burden per
response of 0.04 hours. 316

estimated burden hours per proposal (107) for a total of 28,355 burden hours. This total number of burden hours
(28,355) is then divided by the total number of responses (5,586) for a reduction in the average burden per response
of 5.08 hours.
313

The increase in the average burden per response of 0.04 hours is calculated by multiplying the expected amount
of time to provide this information (20 minutes) by the expected average number of expected proposals after taking
account of the total reduction in proposals submitted as a result of the proposed amendments (615) for a total
increase of 205 hours. This increase in burden hours (205 hours) is then divided by the total number of responses
(5,586) for an increase in the average burden per response of 0.04 hours.
314

The increase in the average burden per response of 0.01 hours is calculated by multiplying the expected amount
of time to provide this information (20 minutes) by the expected number of proposals submitted by a representative.
We estimate that approximately 18% of proposals are submitted by a representative; thus, we multiply the average
number of expected proposals after taking into account the reduction in proposals as a result of the proposed
amendments (615) by 18% for a total of 111 proposals submitted by a representative. The number of proposals
(111) is multiplied by the estimated amount of time to provide this information (20 minutes) for a total of 37 hours.
This increase in burden hours (37 hours) is then divided by the total number of responses (5,586) for an increase in
the average burden per response of 0.01 hours.
315

See supra Section IV.C.2.i. We estimate that the decrease in the number of proposals could range from 0 to
0.4%. For purposes of the PRA, we assume an estimated decrease of 0.2%.
316

The reduction in the average burden per response of 0.04 hours is calculated by multiplying the expected
reduction in proposals (0.2%) by the average number of proposals received between 1997 and 2018 (946) for a
reduction in the total number of proposals of 2. This reduction in the number of proposals (2) is then multiplied by
the estimated burden hours per proposal (107) for a total of 214 burden hours. This total number of burden hours
(214) is then divided by the total number of responses (5,586) for a reduction in the average burden per response of
0.04 hours.
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Rule 14a-8(c)
•

Provide that shareholders and other persons cannot submit, directly
or indirectly, more than one proposal for the same shareholders’
meeting.

2% decrease in the number of
shareholder proposal
submissions, 317 resulting in a
reduction in the average burden per
response of 0.36 hours. 318

Rule 14a-8(i)(12)
•

Increase the prior vote thresholds for resubmission of a proposal
that addresses substantially the same subject matter as a proposal
previously included in company’s proxy materials within the
preceding 5 calendar years if the most recent vote occurred within
the preceding 3 calendar years to:
o less than 5% of the votes cast if previously voted on once;
o less than 15% of the votes cast if previously voted on twice; or
o less than 25% of the votes cast if previously voted on three or
more times.

7% reduction in the number of
shareholder proposals by reducing
the number of resubmissions, 319
resulting in a reduction in the
average burden per response of 1.26
hours. 320

Permit exclusion of proposals that addresses substantially the same
subject matter as proposals that have been previously voted on
three or more times in the last five years, notwithstanding having
received at least 25% of the votes cast on the most recent
submission, if the most recently voted on proposal (i) received less
than 50% of the votes cast and (ii) experienced a decline in
shareholder support of 10% or more of the votes cast compared to
the immediately preceding vote.

317

See supra Section IV.C.2.i.

318

The reduction in the average burden per response of 0.36 hours is calculated by multiplying the expected
reduction in proposals (2%) by the average number of proposals received between 1997 and 2018 (946) for a
reduction in the total number of proposals of 19. This reduction in the number of proposals (19) is then multiplied
by the estimated burden hours per proposal (107) for a total of 2,033 burden hours. This total number of burden
hours (2,033) is then divided by the total number of responses (5,586) for a reduction in the average burden per
response of 0.36 hours.
319

See supra Section IV.C.2.iii, Table 9 for a discussion regarding the estimated decrease in resubmitted proposals.
That discussion estimates that there would have been 269 additional excludable resubmitted proposals (212
attributable to the revised resubmission thresholds of 5%, 15%, and 25% and 57 attributable to the Momentum
Requirement) between 2011 and 2018 out of a total of 1,442 resubmitted proposals under the proposed amendments.
A total of 3,620 proposals were included in proxy statements during that period. Thus, the estimated reduction in
the number of shareholder proposals is estimated by dividing 269 by 3,620, which yields 7%.
320

The reduction in the average burden per response of 1.26 hours is calculated by multiplying the expected
reduction in proposals (7%) by the average number of proposals received between 1997 and 2018 (946) for a
reduction in the total number of proposals of 66. This reduction in the number of proposals (66) is then multiplied
by the estimated burden hours per proposal (107) for a total of 7,062 burden hours. This total number of burden
hours (7,062) is then divided by the total number of responses (5,586) for a reduction in the average burden per
response of 1.26 hours.
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Net decrease in the average burden
per response of 6.69 hours. 321

Total:

C. Incremental and Aggregate Burden and Cost Estimates for the Proposed
Amendments
The paperwork burden estimate for Regulation 14A includes the burdens imposed by our
rules that may be incurred by all parties involved in the proxy process leading up to and
associated with the filing of a Schedule 14A. This would include both the time that a
shareholder-proponent spends to prepare its proposals for inclusion in a company’s proxy
statement, as well as the time that the company spends to respond to such proposals. Our
incremental and aggregate reductions in paperwork burden as a result of the proposed
amendments represent the average burden for all respondents, including shareholder-proponents
and large and small registrants. In deriving our estimates, we recognize that the burdens would
likely vary among individual proponents and registrants based on a number of factors, including
the propensity of a particular shareholder-proponent to submit proposals, or the number of
shareholder proposals received by a particular company, which may be related to its line of
business or industry or other factors.
As shown in PRA Table 1, the burden estimates were calculated by estimating the
number of parties expected to expend time, effort, and/or financial resources to generate,
maintain, retain, disclose or provide information required by the proposed amendments and then
multiplying by the estimated amount of time, on average, each of these parties would devote in
response to the proposed amendments. For purposes of the PRA, the burden is to be allocated
between internal burden hours and outside professional costs. For Regulation 14A we estimate
321

(5.08 + 0.04 + 0.36 + 1.26) – (0.04 + 0.01) = 6.69 hours decrease in average burden per response.
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that 75% of the burden is carried by the company or the shareholder-proponent internally and
that 25% of the burden of preparation is carried by outside professionals retained by the
company or the shareholder-proponent at an average cost of $400 per hour. 322
PRA Table 2. Calculation of the Incremental Change in Burden Estimates of Current
Responses Resulting from the Proposed Amendments
Number of
Estimated
Responses
323
(A)

Burden Hour
Reduction per
Response
(B)

Reduction in
Burden Hours
for Responses
(C)
= (A) x (B) 324

5,586

6.69

37,370

Reduction in
Internal Hours
for Responses
(D)

Reduction in
Professional
Hours for
Responses
(E)

Reduction in
Professional
Costs for
Responses
(F)

= (C) x 0.75

28,027

= (C) x 0.25

= (E) x $400

9,343

$3,737,200

The following table summarizes the requested paperwork burden, including the estimated
total reporting burdens and costs, under the proposed amendments.

PRA Table 3. Requested Paperwork Burden under the Proposed Amendments
Current
Annual
Responses
(A)
5,586

Current Burden
Current
Current Cost
Burden
Burden
(C)
Hours
(B)
551,101

$73,480,012

Number of
Affected
Responses
(D)
5,586

Program Change
Reduction
Reduction
in Internal
in
Hours
Profession
(E) 325
al Costs
(F) 326
28,027
$3,737,200

Requested Change in Burden
Annual
Burden
Cost Burden
Responses
Hours
(I) = (C) (G) = (A)
(H) = (B) (F)
- (E)
5,586

523,074

$69,742,812

322

We recognize that the costs of retaining outside professionals may vary depending on the nature of the
professional services, but for purposes of this PRA analysis, we estimate that such costs would be an average of
$400 per hour. This estimate is based on consultations with several issuers, law firms, and other persons who
regularly assist issuers in preparing and filing reports with the Commission.
323

The number of estimated affected responses is based on the number of responses in the Commission’s current
OMB PRA filing inventory. The OMB PRA filing inventory represents a three-year average. We do not expect that
the proposed amendments will materially change the number of responses in the current OMB PRA filing inventory.
324

The estimated reductions in Columns (C), (D) and (E) are rounded to the nearest whole number.

325

From Column (D) in PRA Table 2.

326

From Column (F) in PRA Table 2.
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Request for Comment
Pursuant to 44 U.S.C. 3506(c)(2)(B), we request comment in order to:
•

Evaluate whether the proposed collections of information are necessary for the proper
performance of the functions of the Commission, including whether the information
would have practical utility;

•

Evaluate the accuracy and assumptions and estimates of the burden of the proposed
collection of information;

•

Determine whether there are ways to enhance the quality, utility, and clarity of the
information to be collected;

•

Evaluate whether there are ways to minimize the burden of the collection of information
on those who respond, including through the use of automated collection techniques or
other forms of information technology; and

•

Evaluate whether the proposed amendments would have any effects on any other
collection of information not previously identified in this section.
Any member of the public may direct to us any comments concerning the accuracy of

these burden estimates and any suggestions for reducing these burdens. Persons submitting
comments on the collection of information requirements should direct their comments to the
Office of Management and Budget, Attention: Desk Officer for the U.S. Securities and Exchange
Commission, Office of Information and Regulatory Affairs, Washington, DC 20503, and send a
copy to, Vanessa A. Countryman, Secretary, U.S. Securities and Exchange Commission, 100 F
Street NE, Washington, DC 20549-1090, with reference to File No. S7-23-19. Requests for
materials submitted to OMB by the Commission with regard to the collection of information
should be in writing, refer to File No. S7-23-19 and be submitted to the U.S. Securities and
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Exchange Commission, Office of FOIA Services, 100 F Street NE, Washington DC 20549-2736.
OMB is required to make a decision concerning the collection of information between 30 and 60
days after publication of this proposed rule. Consequently, a comment to OMB is best assured of
having its full effect if the OMB receives it within 30 days of publication.
VI.

INITIAL REGULATORY FLEXIBILITY ACT ANALYSIS
The Regulatory Flexibility Act (“RFA”) 327 requires the Commission, in promulgating

rules under Section 553 of the Administrative Procedure Act, to consider the impact of those
rules on small entities. The Commission has prepared this Initial Regulatory Flexibility Analysis
(“IRFA”) in accordance with Section 603 of the RFA. 328 This IRFA relates to proposed
amendments to Rule 14a-8 of the Exchange Act.
A. Reasons for, and Objectives of, the Proposed Action
Rule 14a-8 facilitates the proxy process for shareholders seeking to have proposals
considered at a company’s annual or special meeting; however, the burdens associated with this
process are primarily borne by issuers. The proposed amendments are intended to balance
shareholders’ ability to submit proposals with the attendant burdens for companies and other
shareholders associated with the inclusion of such proposals in a company’s proxy statement.
The reasons for, and objectives of, the proposed amendments are discussed in more detail in
Sections I and II, above.
B. Legal Basis
We are proposing amendments to the rules under the authority set forth in Sections 3(b),
14 and 23(a) of the Securities Exchange Act of 1934, as amended.
327

5 U.S.C. 601 et seq.

328

5 U.S.C. 603.
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C. Small Entities Subject to the Proposed Rules
The proposed amendments would affect some small entities that are either: (i)
shareholder-proponents that submit Rule 14a-8 proposals, or (ii) issuers subject to the federal
proxy rules that receive Rule 14a-8 proposals. The RFA defines “small entity” to mean “small
business,” “small organization” or “small governmental jurisdiction.” 329 The definition of
“small entity” does not include individuals. For purposes of the RFA, under our rules, an issuer
of securities or a person, other than an investment company, is a “small business” or “small
organization” if it had total assets of $5 million or less on the last day of its most recent fiscal
year. 330 We estimate that there are approximately 881 issuers that are subject to the federal
proxy rules, other than investment companies, that may be considered small entities. We are
unable to estimate the number of potential shareholder-proponents that may be considered small
entities; 331 therefore, we request comment on the number of these small entities.
D. Projected Reporting, Recordkeeping and Other Compliance Requirements
As noted above, the primary purpose of the proposed amendments is to balance
shareholders’ ability to submit proposals with the attendant burdens for companies and other
shareholders associated with the inclusion of such proposals. If adopted, the proposed
amendments would likely reduce the number of proposals required to be included in the proxy
statements of issuers subject to the federal proxy rules, including small entities. In turn, the

329

5 U.S.C. 601(6).

330

17 CFR 240.0-10(a).

331

For the purposes of our Economic Analysis, we have estimated that there were 22,162,828 retail accounts that
held shares of U.S. public companies during calendar year 2017. There were 170 unique proponents that submitted
proposals that were included in a company’s proxy statement as lead proponent or co-proponent during calendar
year 2018. See supra Section IV.B.2. Out of these 170 unique proponents, 38 were individuals and 132 were nonindividuals. Thus, no more than 132 of these unique proponents would be considered small entities.
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proposed amendments would likely reduce the costs to these issuers of complying with Rule 14a8. If adopted, the proposed amendments may reduce the number of proposals that shareholderproponents that are small entities would be permitted to submit to issuers for inclusion in their
proxy statements. In turn, these small entities may experience an increase in shareholderengagement costs to the extent these small entities elect to increase their investment to meet the
eligibility criteria or pursue alternatives methods of engagement, such as conducting their own
proxy solicitation. The proposed amendments that would require shareholder-proponents to
provide written documentation regarding their ability to meet with the issuer and relating to the
appointment of a representative would slightly increase the compliance burden for shareholderproponents, including those that are small entities. 332 Compliance with the proposed
amendments may require the use of professional skills, including legal skills. The proposed
amendments are discussed in detail in Section II, above. We discuss the economic impact,
including the estimated costs and benefits, of the proposed rule to all affected entities, including
small entities, in Section IV and Section V, above.
E. Duplicative, Overlapping or Conflicting Federal Rules
We believe that the proposed amendments would not duplicate, overlap or conflict with
other federal rules.
F. Significant Alternatives
The Regulatory Flexibility Act directs us to consider alternatives that would accomplish
our stated objectives, while minimizing any significant adverse impact on small entities. In
connection with the proposed amendments, we considered the following alternatives:

332

See supra Section V.B.
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•

Establishing different compliance or reporting requirements that take into account the
resources available to small entities;

•

Clarifying, consolidating, or simplifying compliance and reporting requirements
under the rules for small entities;

•

Using performance rather than design standards; and

•

Exempting small entities from all or part of the requirements.

Rule 14a-8 generally does not impose different standards or requirements based on the
size of the issuer or shareholder-proponent. We do not believe that establishing different
compliance or reporting obligations in conjunction with the proposed amendments or exempting
small entities from all or part of the requirements is necessary. We believe the proposed
amendments are equally appropriate for shareholder-proponents of all sizes seeking to engage
with issuers through the Rule 14a-8 process. While we do anticipate a moderate increase in
burden for shareholder-proponents, we do not believe that imposing different standards or
requirements based on the size of the shareholder-proponent will accomplish the purposes of the
proposed amendments, and may result in additional costs associated with ascertaining whether a
particular shareholder-proponent may avail itself of such different standards. For issuers, the
proposed amendments would not impose any significant new compliance obligations. To the
contrary, the proposed amendments would reduce the compliance costs of affected issuers,
including small entities, by decreasing the number of shareholder proposals that may be
submitted. For these reasons, we are not proposing differing compliance or reporting
requirements or timetables for issuers that are small entities, or an exception for small entities.
However, we seek comment on whether and how the proposed amendments could be modified to
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provide differing compliance or reporting requirements or timetables for small entities and
whether such separate requirements would be appropriate.
We believe that the proposed amendments do not need further clarification, consolidation
or simplification for small entities, although we solicit comment on how the proposed
amendments could be revised to reduce the burden on small entities.
The proposed amendments generally use design standards rather than performance
standards in order to promote uniform submission requirements for all shareholder-proponents.
We solicit comment as to whether there are aspects of the proposed amendments for which
performance standards would be appropriate.
G. Request for Comment
We encourage the submission of comments with respect to any aspect of this IRFA. In
particular, we request comments regarding:
•

How the proposed rule and form amendments can achieve their objective while
lowering the burden on small entities;

•

The number of small entities, including shareholder-proponents, that may be affected
by the proposed amendments;

•

The existence or nature of the potential impact of the proposed amendments on small
entities discussed in the analysis; and

•

How to quantify the impact of the proposed amendments.

Commenters are asked to describe the nature of any impact and provide empirical data
supporting the extent of the impact. Comments will be considered in the preparation of the Final
Regulatory Flexibility Analysis, if the proposed amendments are adopted, and will be placed in
the same public file as comments on the proposed amendments themselves.
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VII.

SMALL BUSINESS REGULATORY ENFORCEMENT FAIRNESS ACT
For purposes of the Small Business Regulatory Enforcement Fairness Act of 1996

(SBREFA), 333 the Commission must advise OMB as to whether the proposed amendments
constitute a “major” rule. Under SBREFA, a rule is considered “major” where, if adopted, it
results or is likely to result in:
•

An annual effect on the U.S. economy of $100 million or more (either in the form of an
increase or a decrease);

•

A major increase in costs or prices for consumers or individual industries; or

•

Significant adverse effects on competition, investment, or innovation.
We request comment on whether the proposed amendments would be a “major rule” for

purposes of SBREFA. In particular, we request comment on the potential effect of the proposed
amendments on the U.S. economy on an annual basis; any potential increase in costs or prices for
consumers or individual industries; and any potential effect on competition, investment or
innovation. Commenters are requested to provide empirical data and other factual support for
their views to the extent possible.
VIII. STATUTORY AUTHORITY
The amendments contained in this release are being proposed under the authority set
forth in Sections 3(b), 14 and 23(a) of the Exchange Act, as amended.
List of Subjects in 17 CFR Part 240
Reporting and recordkeeping requirements, Securities.

333

5 U.S.C. 801 et seq.
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TEXT OF THE PROPOSED AMENDMENTS
In accordance with the foregoing, the Commission is proposing to amend title 17, chapter
II of the Code of Federal Regulations as follows:
PART 240 – GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934
1. The general authority citation for part 240 continues to read as follows:
Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 77s, 77z-2, 77z-3, 77eee, 77ggg, 77nnn, 77sss, 77ttt,
78c, 78c-3, 78c-5, 78d, 78e, 78f, 78g, 78i, 78j, 78j-1, 78k, 78k-1, 78l, 78m, 78n, 78n-1, 78o, 78o4, 78o-10, 78p, 78q, 78q-1, 78s, 78u-5, 78w, 78x, 78dd, 78ll, 78mm, 80a-20, 80a-23, 80a-29,
80a-37, 80b-3, 80b-4, 80b-11, and 7201 et seq., and 8302; 7 U.S.C. 2(c)(2)(E); 12 U.S.C.
5221(e)(3); 18 U.S.C. 1350; Pub. L. 111-203, 939A, 124 Stat. 1376 (2010); and Pub. L. No. 112106, sec. 503 and 602, 126 Stat. 326 (2012), unless otherwise noted.
* * * * *
2. Amend § 240.14a-8 as follows:
a. Revise paragraphs (b)(1) and (2);
b. Revise paragraph (c); and
c. Revise paragraph (i)(12).
The revisions read as follows:
§ 240.14a-8. Shareholder proposals.
*****
(b) * * *
(1) To be eligible to submit a proposal, you must satisfy the following requirements:
(i) You must have continuously held:
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(A) At least $2,000 in market value of the company’s securities entitled to vote on the
proposal for at least three years; or
(B) At least $15,000 in market value of the company’s securities entitled to vote on the
proposal for at least two years; or
(C) At least $25,000 in market value of the company’s securities entitled to vote on the
proposal for at least one year; and
(ii) You must provide the company with a written statement that you intend to continue to
hold the requisite amount of securities, determined in accordance with § 240.14a-8(b)(1)(i)(A)
through (C), through the date of the shareholders’ meeting for which the proposal is submitted;
and
(iii) You must provide the company with a written statement that you are able to meet
with the company in person or via teleconference no less than 10 calendar days, nor more than
30 calendar days, after submission of the shareholder proposal. You must include contact
information as well as business days and specific times that you are available to discuss the
proposal with the company; and
(iv) If you use a representative to submit a shareholder proposal and/or otherwise act on
your behalf in connection with the shareholder proposal, you must provide the company with
written documentation that:
(A) Identifies the company to which the proposal is directed;
(B) Identifies the annual or special meeting for which the proposal is submitted;
(C) Identifies you as the proponent and identifies the person acting on your behalf as your
representative;
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(D) Includes your statement authorizing the designated representative to submit the
proposal and/or otherwise act on your behalf;
(E) Identifies the specific proposal to be submitted;
(F) Includes your statement supporting the proposal; and
(G) Is signed and dated by you.
(v) For purposes of paragraph (b)(1)(i)(A) through (C), you may not aggregate your
holdings with those of another shareholder to meet the requisite amount of securities.
(2) The following methods may be used to demonstrate eligibility to submit a proposal:
(i) If you are the registered holder of your securities, which means that your name
appears in the company’s records as a shareholder, the company can verify your eligibility on its
own, although you will still have to provide the company with a written statement that you
intend to continue to hold the requisite amount of securities, determined in accordance with §
240.14a-8(b)(1)(i)(A) through (C), through the date of the meeting of shareholders.
(ii) If, like many shareholders, you are not a registered holder, the company likely does
not know that you are a shareholder, or how many shares you own. In this case, at the time you
submit your proposal, you must prove your eligibility to the company in one of two ways:
(A) The first way is to submit to the company a written statement from the “record”
holder of your securities (usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held at least $2,000, $15,000, or $25,000 in market value of the
company’s securities entitled to vote on the proposal for at least three years, two years, or one
year, respectively. You must also include your own written statement that you intend to continue
to hold the requisite amount of securities, determined in accordance with § 240.14a-8(b)(1)(i)(A)
through (C), through the date of the meeting of shareholders; or
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(B) The second way to prove ownership applies only if you were required to file, and
filed, a Schedule 13D (§ 240.13d-101), Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of
this chapter), Form 4 (§ 249.104 of this chapter), and/or Form 5 (§ 249.105 of this chapter), or
amendments to those documents or updated forms, demonstrating that you meet at least one of
the share ownership requirements under § 240.14a-8(b)(1)(i)(A) through (C). If you have filed
one or more of these documents with the SEC, you may demonstrate your eligibility to submit a
proposal by submitting to the company:
(1) A copy of the schedule(s) and/or form(s), and any subsequent amendments reporting a
change in your ownership level;
(2) Your written statement that you continuously held at least $2,000, $15,000, or
$25,000 in market value of the company’s securities entitled to vote for at least three years, two
years, or one year, respectively; and
(3) Your written statement that you intend to continue to hold the requisite amount of
securities, determined in accordance with § 240.14a-8(b)(1)(i)(A) through (C), through the date
of the company’s annual or special meeting.
(c) Question 3: How many proposals may I submit? Each person may submit no more
than one proposal, directly or indirectly, to a company for a particular shareholders’ meeting. A
person may not rely on the securities holdings of another person for the purpose of meeting the
eligibility requirements and submitting multiple proposals for a particular shareholders’ meeting.
*****
(i) * * *
(12)(i) Resubmissions. If the proposal addresses substantially the same subject matter as
a proposal, or proposals, previously included in the company’s proxy materials within the
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preceding five calendar years if the most recent vote occurred within the preceding three
calendar years and the most recent vote was:
(A) Less than 5 percent of the votes cast if previously voted on once;
(B) Less than 15 percent of the votes cast if previously voted on twice; or
(C) Less than 25 percent of the votes cast if previously voted on three or more times.
(ii) A proposal that is not excludable under § 240.14a-8(i)(12)(i)(C) may nevertheless be
omitted if it deals with substantially the same subject matter as proposals previously voted on by
shareholders three or more times in the preceding five calendar years if, at the time of the most
recent shareholder vote, the proposal:
(A) Received less than 50 percent of the votes cast; and
(B) The percentage of votes cast declined by 10 percent or more compared to the
immediately preceding shareholder vote on substantially the same subject matter.
*****

By the Commission.
Dated: November 5, 2019.
Vanessa A. Countryman,
Secretary.
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DEPARTMENT OF FIRE AND POLICE PENSIONS
701 E. 3rd Street, Suite 200
Los Angeles, CA 90013
(213) 279-3000

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS
DATE:

FEBRUARY 20, 2020

ITEM: B.8

FROM:

RAYMOND P. CIRANNA, GENERAL MANAGER

SUBJECT:

BIENNIAL REVIEW OF DEPARTMENTAL CONFLICT OF INTERESTS CODE AND
POSSIBLE BOARD ACTION

RECOMMENDATION
That the Board:
1) Authorize the General Manager to administratively approve the July 2020 biennial update of the
Department’s Conflict of Interests (COI) Code; and,
2) Direct staff to submit the California Fair Political Practices Commission (FPPC) Form 804
(Attachment I) to the City Ethics Commission (CEC) in order to append the Department’s COI Code
upon Board approval of reallocating certain positions to the newly created Senior Benefits Analyst
classification.
BACKGROUND
Pursuant to the (Villaraigosa Series) Executive Directives 2005-1 and 2006-7 and the Board Operating
Policies and Procedures (Section 1.7 – Review Departmental Conflict of Interest Code), the COI Code
must be reviewed and adopted by the Board by July 31st of every even-numbered year.
The COI code is a set of regulations that alert the public to the types of financial interests that may
create, or appear to create, conflicts of interest. The COI code designates which additional positions are
required to file Statements of Economic Interests - Form 700 (SEIs) besides the positions of Board
member, General Manager, and Chief Investment Officer, who are automatically required to file SEI
forms under California Government Code Section 87200. The elements of the COI code are described
below:
The Main Code Body is a standardized introductory statement that briefly explains the function of
the COI code, provides references to relevant sections of the California Political Reform Act and its
regulations, and certifies that the entire COI code was approved by the City Council.
Schedule A is a list of specific positions in the agency that have the authority to make or participate
in making decisions that could foreseeably have an effect on a personal financial interest.
Schedule B defines the disclosure category to which each position in Schedule A is assigned. The
assigned disclosure category is based on the position’s type and level of decision-making authority
and describes the types of investments, business positions, sources of income, and interests in real
property that must be reported on a SEI.

The Board last adopted staff’s recommendations to update the COI Code on February 15, 2018, which
resulted in an overhaul of the 2003 COI Code to include organizational changes that had occurred within
that fifteen-year period (Schedule A) and incorporate CEC’s development of disclosure categories
standardized across all City departments (Schedule B). Subsequently, on May 23, 2018, the City
Council adopted the Department’s COI Code (CF # 18-0227) (Attachment II).
DISCUSSION
Since 2018, there has been no changes to the LAFPP organizational structure or the CEC’s disclosure
categories. Thus, no updates to Schedule A or Schedule B are required and the Board may authorize
the General Manager to administratively approve the July 2020 biennial update of the COI Code.
In addition, staff sought direction from the CEC in anticipation of adding the newly created Senior
Benefits Analyst classification to Schedule A. The Senior Benefits Analyst classification, along with the
Benefits Analyst classification, was created to recruit and retain a specialized workforce and bridge the
gap between the Benefits Specialist and Chief Benefits Analyst. The Senior Benefits Analyst is the
equivalent of the Senior Management Analyst classification on the current Schedule A and would file
within the same Disclosure Category (8).
CEC recognizes that the City Council’s adoption of the Department’s COI Code was fairly recent and
recommends staff append the COI Code by submitting a completed CA FPPC Form 804. Submittal of
this form is the prescribed method to capture any changes prior to having another opportunity to present
an updated COI Code to City Council.
Staff proposes to submit the CA FPPC Form 804 once the Board authorizes the reallocation of Senior
Management Analyst positions in the Pensions Division to Senior Benefits Analysts through the Annual
Budget development process.
BUDGET
There is no impact to the budget.
POLICY
There is no policy change associated with this report.
This report was prepared by:
Myo Thedar, Chief Benefits Analyst
Administrative Operations
RPC:WSR:MTS
Attachments:
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II. LAFPP COI Code – Adopted May 23, 2018
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Attachment I

Agency Report of:
New Positions
1. Agency Name

California
Form

A Public Document

(Also include, Division, Department, or Region (if applicable))

City of Los Angeles, Los Angeles Fire and Police Pensions
Agency Contact
Esther Chang
Phone Number

804

Amendment
Date of Original Filing:
(month, day, year)

Email

213.279.3082

esther.chang@lafpp.com

2. New Position Information
Position Title/Classification
and Job Summary

Senior Benefits Analyst

Assigned Category

OR

Disclosure Requirement

Assuming/Start Date
(Optional)

8
Start

Start

Start

Start

Start

Start

Start

/

m

/d

m

/d

m

/d

m

/d

m

/d

m

/d

m

/d

/

/

/

/

/

/

/

/ yr

/

/ yr

/

/ yr

/

/ yr

/

/ yr

/

/ yr

/

/ yr

3. Verification
I have read and understand FPPC Regulations 18700.3 and 18734. I have verified that the disclosure assignment(s) set forth above, is
in accordance with its provisions.

Esther Chang
Signature

Name

Senior Management Analyst
Title

(month, day, year)

Comment: (Use this space or an attachment for any additional information.)

FPPC Form 804 (2/16)
FPPC Toll-Free Helpline: 866/ASK-FPPC (866/275-3772)

Attachment I

Agency Report of:
New Positions

California
Form

A Public Document
State and local government agencies may use this form
to identify new positions that will make or participate in
making governmental decisions on behalf of the agency.
���������������������������
Statement of Economic Interests (Form 700) within 30
������������

804

An agency changed the titles but not the duties and
responsibilities of several positions. This form is not
required. The agency must file an amendment to update
the conflict of interest code.

Instructions
Part 1

�����������������������������
Identify the agency, contact information, and provide the
Form 700, disclosure requirements for individuals serving
amendment explanation in the comment section when
in new positions. This form is for the agency’s internal
applicable.
use and should be maintained by the agency in the same
manner as the agency’�������������������
Part 2
information, refer to the FPPC website www.fppc.ca.gov
and Regulations 18700.3 and 18734.
Identify the new position(s) and describe the position’s
duties. Identify the disclosure by:

Disclosure Requirements

yy Disclosure requirements should conform to the range of
duties.

−− Assigning an existing category(s) in the agency’s
code, or

−− Writing a disclosure requirement.
yy Alternatively, the agency must require an individual
���������������������������Complete if the agency knows the employment date.
agency’���������������
, if the agency does
���������������������������Part 3
Full disclosure includes reporting all investments, business
positions, and interests in real property held on the date
��������������������������
�����������������������
When a new position is added, in addition to completing
this form, the agency should begin the process to amend
���������������

The agency’������������������������
�������������������������

Example
Agency Report of:
New Positions
1. Agency Name

Date of Original Filing:

Agency Contact

(month, day, year)

Executive Director

Phone Number

Examples:
An agency added a new data processing manager
position. The individual will be assigned the same
disclosure category that the agency’s other IT staff are
assigned.

Email

555-555-5555

adam.smith@cjpa.ca.gov

2. New Position Information
Position Title/Classification
and Job Summary

Data Processing Manager
(manages IT Dept)

Assigned Category

OR

Disclosure Requirement

3
All investments, business
positions in business entities,
and sources

Licensing Director
(duty statement attached)

of income, including gifts, loans,
and travel payments, from
entities

An agency implemented a new licensing program and a
new manager position was added. Because this was a
new program, the agency provided a written description
of the individual’s disclosure requirements which included
sources subject to the licensing procedures.
An agency reorganized and changed the duties of several
positions listed in the conflict of interest code. This form is
not required as positions are not new. The agency should
begin to amend its conflict of interest code if the range of
authority and types of decisions changed.

804

Amendment

CA Joint Powers Authority
Smith, Adam

California
Form

A Public Document

(Also include, Division, Department, or Region (if applicable))

that are of the type subject to
licensing by the Department or
are subject

to regulation by the
Department.
(Alternately , attach a
written explanation.)

Assuming/Start Date
(Optional)

Start 3
m

/ 3 / xx

Start 3
m

/ 8 / xx

Start

/

Start

Start

Start

Start

m

m

m

m

m

/d

/d

/d

/

/d

/

/d

/

/d

/

/d

/ yr

/ yr

/

/ yr

/

/ yr

/

/ yr

/

/ yr

/

/ yr

3. Verification
I have read and understand FPPC Regulations 18700.3 and 18734. I have verified that the disclosure assignment(s) set forth above, is
in accordance with its provisions.

Adam Smith
Signature

Adam Smith
Name

Executive Director
Title

3-10-XX

(month, day, year)

Comment: (Use this space or an attachment for any additional information.)

FPPC Form 804 (9/11)
FPPC Toll-Free Helpline: 866/ASK-FPPC (866/275-3772)

FPPC Form 804 (2/16)
FPPC Toll-Free Helpline: 866/ASK-FPPC (866/275-3772)

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

Approved 5/23/2018
CF # 18-0227

DEPARTMENT OF FIRE AND POLICE PENSIONS
701 E. 3rd Street, Suite 200
Los Angeles, CA 90013
(213) 279-3000

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS
DATE:

FEBRUARY 20, 2020

FROM:

RAYMOND P. CIRANNA, GENERAL MANAGER

SUBJECT:

JANUARY 2020 MONTHLY REPORT AND UPDATE

ITEM: D.1

THIS REPORT IS PROVIDED FOR INFORMATIONAL PURPOSES
DISCUSSION
The January 2020 Monthly Report includes the following notable items:
1) Point-of-Service Surveys - 2019 Annual Results - In accordance with the Board’s February 4, 2010
directive, we continually measure the customer service satisfaction of our membership. Customer
service satisfaction is measured through online surveys or survey cards distributed after
counseling sessions. Survey cards can also be found and turned in at the Department’s reception
area. For the current year, a total of 48 surveys were received, with an average rating of 9.1 out
of 10. The historical survey results can be found in the Pensions Division section of this report.
2) Direct Deposit Transition - In an effort to enhance customer service and efficiency, and reduce
administrative costs, the Retirement Services Section is working to reduce the usage of physical
checks by 50% and have pensioners voluntarily enroll in direct deposit. At the outset of this
project, there were approximately 500 pensioners (3% of all pensioners) receiving their monthly
payments by check. As of January 31, about 24% of the approximately 500 pensioners have
transitioned to direct deposit. In addition, staff will be implementing a new Direct Deposit Election
Form in February, which will include a Direct Deposit “Opt-Out” Election form for all new
pensioners.
3) Disability Pensions Ad Hoc Committee – The Ad Hoc Committee met on February 6, 2020
regarding proposed amendments. Ms. Corina Lee, LAPPL and Mr. Thomas Wicke, Esq.
discussed the proposed amendments with the Committee, and the overall response was
favorable.
4) Neptune Building Marketing Activity of Vacant Space – At the request of the Board in December
2019, staff began providing leasing activity to the Board in January 2020. By including the
information in this report, the Board will be kept apprised on the efforts to lease out the vacant
space in the Neptune Building.

The table below provides a summary of the leasing activity for the space for the month of January
2020.
Date

Inquiry Type

01/13/2020

Broker for Franchise
Convenience Store

01/17/2020
01/31/2020

Term

Projected
Occupancy
Mar. 2020

Broker – Office Use

Ten years
Three
years

Broker – Office Use
and Event Pop Up

Two years

Mar. 2020

Apr. 2020

Comments
LOI submitted Rejected by
LAFPP.
Passed on
location
Toured property
– Waiting for
LOI.

5) Pension Administration System Replacement – Over 15,600 1099-R forms were mailed to the
members by the January 31st due date and about 340 were held for further review by staff to
ensure data accuracy. A letter was sent to these members informing them that they will receive
their 1099-R forms by February 29, 2020, and the IRS was notified as required.
After the forms were mailed, staff learned that certain boxes (both Box 2a and Box 4) that were
left blank should have been filled in with “$0.00.” Staff conferred with our tax counsel and
concluded that about 3,967 Corrected 1099-R forms should be issued to the affected members
by February 29, 2020. Letters were sent to these members notifying them that a Corrected
1099-R would be issued to them by February 29, 2020.
6) 2020 Police Department Employee Member Board Election - On December 5, 2019, the Board
authorized staff to administer the 2020 Police Department Employee Member Board Election
scheduled for March 17, 2020. The most recent activity is provided below, along with the
remaining key dates of the election.
The notification of the election and instructions on how to file for candidacy were mailed by the
Office of the City Clerk - Election Division to eligible Police Department employee members
beginning January 17, 2020. The Office of the City Clerk – Election Division has received
required documents from members who wished to qualify for the ballot. There will be four
candidates on the ballot: Armando Corral; Alberto Junco; Manuel Martinez; and Paul Weber.
The Office of the City Clerk – Election Division to begin mailing ballots to
February 21, 2020 eligible voters.
Deadline for candidates to submit an Observers List with the Office of the City
March 13, 2020
Clerk – Election Division by 5:00 p.m.
Election Day. All ballots must be received by the Office of the City Clerk March 17, 2020
Election Division, by 5:00 p.m., in order to be counted.
Ballot counting will take place at the Office of the City Clerk – Election
March 19, 2020
Division in the presence of any observers designated by each candidate.
April 16, 2020
Date of Board Report - Election Results.
July 1, 2020
New Police Department Employee Member of the Board term begins.
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7) 2020 Fire Department Retired Member Board Election - On December 5, 2019, the Board
authorized staff to administer the 2020 Fire Department Retired Member Board Election
scheduled for March 31, 2020. The most recent activity is provided below, along with the
remaining key dates of the election.
The notification of the election and instructions on how to file for candidacy were mailed by the
Office of the City Clerk - Election Division to eligible Fire Department retired members beginning
January 31, 2020. Members who wished to qualify for the ballot needed to have provided the
following documents to the Office of the City Clerk – Election Division by 5:00 p.m. on February
14, 2020: 1) Notice of Intent to run for office; 2) Occupational Ballot Designation (Optional); and
3) Statement of Qualifications for office (Optional). Staff will report back with the names of
candidates for the ballot as soon as available.
The Office of the City Clerk – Election Division to begin mailing ballots to
eligible voters.
Deadline for candidates to submit an Observers List with the Office of the
March 27, 2020 City Clerk – Election Division by 5:00 p.m.
Election Day. All ballots must be received by the Office of the City Clerk March 31, 2020 Election Division, by 5:00 p.m., in order to be counted.
Ballot counting will take place at the Office of the City Clerk – Election
April 2, 2020
Division in the presence of any observers designated by each candidate.
March 6, 2020

April 16, 2020

Date of Board Report - Election Results.

July 1, 2020

New Fire Department Retired Member of the Board term begins.

8) Private Equity and Real Estate - The following private equity and/or real estate investments have
closed since the last meeting announcement:
On November 21, 2019 the Board, in closed session pursuant to Government Code Section
54956.81, approved a commitment of up to $25 million in the following alternative investment:
Wynnchurch Capital Partners V, L.P. The General Partner reduced LAFPP’s commitment to
$10 million due to oversubscription and the investment closed on January 15, 2020. Board
vote: Ayes 6, Nays 0.
On December 19, 2019 the Board, in closed session pursuant to Government Code Section
54956.81, approved a commitment of up to $35 million in the following alternative investment:
Incline Equity Partners V, L.P. The General Partner reduced LAFPP’s commitment to
$19.875 million due to oversubscription and the investment closed on January 10,
2020. Board vote: Ayes 6, Nays 0.
On December 19, 2019 the Board, in closed session pursuant to Government Code Section
54956.81, approved a commitment of up to $25 million in the following alternative investment:
Insight Partners XI, L.P. The investment closed on January 21, 2020. Board vote: Ayes 6,
Nays 0.
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The following searches and firms are within the Marketing Cessation Period Policy*:
Contract
Start Date

Vendor / Contract

Contract
Expiration
Date

Market
Cessation
Start Date

Domestic Equity

TBD

TBD

08/01/2019

Fixed Income

TBD

TBD

TBD

07/01/2017

06/30/2020

03/05/2019

08/01/2017

07/31/2020

02/20/2020

FIS Group, Inc.1

(International Manager of Emerging Managers)

Los Angeles Capital Management and
Equity Research, Inc. (Domestic Equity)

*Marketing Cessation: In accordance with Section 9.0 of the Investment Policy, from the time the search begins with the Board’s

approval of the minimum criteria for the search until the search ends with the selection of the firm(s) to receive contract(s), all
direct marketing contact with firms that meet the search criteria will be limited to meetings with the Consultant, information sent
to the Consultant or Department, questions about the search directed to the Staff or Consultant, one meeting at the Department’s
office with Staff and any site visits. The Board members, Department Staff or Consultant will accept no entertainment or gifts of
any kind from any firm qualifying for the search. This policy does not prohibit contact with potential interview candidates at group
social events, educational seminars, conferences, or charitable events so long as there is no direct marketing.
During the three months prior to the renewal of a contract with a firm currently under contract, the Board Members, Department
Staff and Consultant will accept no entertainment or gifts from that firm until the contract has been renewed or terminated by the
Board. Firms who currently have contracts with LAFPP are allowed to continue contact related to the existing contract with Staff
and the Consultant.

Attachment

1

The Board approved the termination of the FIS contract on June 6, 2019.
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ITEM: D.1

MONTHLY REPORT
January 2020

STATUS REPORT OF BOARD ASSIGNMENTS TO STAFF
02/20/20
MEETING
DATE

ASSIGNMENT

11/01/18

Mental Health Issues Impacting
Pensions

STAFF
PERSON

DATE DUE
TO THE
BOARD

Kristen
Rosauer

February 6,
2020

08/01/19

Mid-Year Budget Adjustment for
Additional Employer Contribution to
Account for Active Member Pay
Increases in FY 19-20

Greg Mack

TBD

08/15/19

Comparison of Retiree Health Plan
Coverage and Premiums

Eunice
Zordilla

February 6,
2020

08/15/19

Comparison of Health Savings
Accounts vs. Health Reimbursement
Accounts

Eunice
Zordilla

TBD

1

STATUS
This topic was discussed as
part of a broader conversation
on public safety mental health
issues, including suicide
rates, at the Ad Hoc
Committee on Disability
Pensions meeting on
February 6, 2020.
Staff will report back on this
issue once City Council
approves all employee MOUs
and the affected departments
can assess their potential
salary needs for the fiscal
year.
Staff and the Board’s health
consultant provided a report
of health plan comparisons
and benchmarking at the
February 6, 2020 meeting.
Presentation tentatively
scheduled for second quarter
of 2020.

A

Portfolio as of January 31, 2020
EQUITIES
AllianceBernstein (S&P 500 Index)
AllianceBernstein (Systematic Value)
AllianceBernstein (Russell 1000 Growth Index)
LA Capital (Enhanced Index-Growth)
NTI S&P 500 Equal Weight
NTI Stoxx USA 900
Boston Partners (Value)
Terminated Domestic Equity Managers
Core Equity Managers (23%)
Target Differential

STOCKS
1,977.7
559.9
1,452.0
489.8
861.4
515.6
383.1
6,239.5
2.39%

AllianceBernstein (S&P 600 Index)
Frontier Capital Mgt. (Growth)
Channing Capital Mgt. (Core)
Palisade Capital Management (Core)
PIMCO Stocks Plus
Phocas Financial (Value)
Westwood Management (Value)
AllianceBernstein (Value)
Terminated Small Cap Equity Managers
Small Cap. Equity Mgrs (6%)
Target Differential

140.3
541.6
67.2
79.2
214.7
65.9
228.2
218.4
1,555.5
0.40%

Brandes Investment Partners (Value)
Fisher Asset Mgt. (Core)
Blackrock (Core Passive)
Baille Gifford (Growth)
Boston Common (ESG)
Principal Global Int'l Small Cap
Victory Capital Mgt. Small Cap
FIS (Mgr of Emerging Mgrs) International
Terminated Int'l Equity Managers
Int'l Equity Mgrs (16%)
Target Differential
Harding Loevner
Dimensional Fund Advisors
Terminated Int'l Emerg. Mkts. Mgrs.
Int'l Emerg. Mkts Mgrs (5.0%)
Target Differential
TOTAL EQUITIES MGRS (50.0%)
Int'l Tax Reclaims

FIXED INCOME

Northern Trust (Fixed Income Index)
Reams Asset Mgmt. (Opportunistic)
LM Capital (Opportunistic)
GIA Partners (Opportunistic)
Semper Capital Mgt.
Loomis Sayles (Long Duration)
CA Comm. Mort. Fund
Bridgewater (TIPS)
Reams Asset Mgmt. (Passive TIPS)
Bridgewater Pure Alpha
Core Bond Mgrs (17.0%)
Target Differential
MacKay Shields
High Yield Bond Mgrs (3.0%)
Target Differential
Reams Asset Mgmt. (Unconstrained)
Payden & Rygel (Unconstrained)
Unconstrained Fixed Income (2.0%)
Target Differential

CASH
3.8
7.2
5.5
1.8
9.6
5.8
8.8
0.2
42.7

TOTAL
1,981.5
567.1
1,457.4
491.7
871.0
521.4
391.9
0.2
6,282.2

-

0.1
10.0
1.7
3.3
1.7
7.1
3.9
0.0
27.8

140.4
551.6
68.9
82.5
214.7
67.5
235.3
222.3
0.0
1,583.2

962.7
0.0
1,148.7
1,041.5
34.0

-

39.5
3.1
5.4
11.0
0.4

1,002.2
3.1
1,154.0
1,052.5
34.5

206.8
208.5
118.2
0.2
3,720.6
(0.69)%
489.5
554.0

-

1.9
1.9
3.0
66.1

208.7
210.3
121.2
0.2
3,786.8

-

13.5
2.9

503.1
556.9

1,043.5
(0.72)%
12,559.1
-

-

16.5

1,059.9

-

153.0
0.5

12,712.2
0.5

793.4
749.6
335.0
53.0
52.1
751.4

2.7
2.2
5.1
0.7
0.5
4.2

796.1
751.8
340.1
53.6
52.7
755.6

0.4
401.7
727.1
73.2
3,936.7

0.4
15.9

0.4
401.7
727.5
73.2
3,952.6

590.4
590.4

11.5
11.5

610.3
610.3

250.0
241.7
491.8

-

250.0
241.7
491.8

5,018.9

27.4

5,054.7

(1.02)%
8.4
8.4
(0.53)%
-

BONDS
-

(0.01)%

ALLOC.

PRIVATE EQUITY

25.39%
592.4

Abbott Capital
Hamilton Lane
PCA
Fairview Capital
Portfolio Advisors
Aldus Equity
TCP
Stepstone Group
TOTAL PRIVATE EQUITY MGRS (12%)
Target Differential

STOCKS / EQUITY / RE
15.6
3.3
8.6
31.8
2,192.7
145.6
26.6
93.9
2,518.0
(1.82)%

REAL ESTATE

6.40%
98.9

AllianceBernstein Global REIT
Principal Global REIT
Principal U.S. REIT
Cohen & Steers U.S. REIT
Terminated REIT Managers
REIT Managers (3.0%)

127.7
218.0
200.3
209.7
755.7

Target Differential
REAL ESTATE COMMINGLED FUNDS SUMMARY
Total Pooled Funds
REAL ESTATE SEPARATE ACCT. SUMMARY BY MANAGER
AEW (Heitman, Sentinel)
Neptune Building
Real Estate Equity Mgrs
TOTAL REAL ESTATE (10%)
Target Differential

0.08%
788.0

BONDS
-

-

CASH
-

0.5
1.0
1.1
3.1
5.7

TOTAL
15.6
3.3
8.6
31.8
2,192.7
145.6
26.6
93.9
2,518.0

128.2
219.0
201.4
212.8
761.4

8.4

10.18%
(450.6)

3.08%
19.3

-

-

788.0

475.0
33.3
508.3
2,052.1
(1.68)%

-

5.7

475.0
33.3
508.3
2,057.8

679.0
94.2
104.5
130.1
1,007.7
(0.90)%

-

1.8
4.8
6.6

680.8
99.0
104.5
130.1
1,014.3

-

-

37.8
813.3
44.3

37.8
813.3
44.3

-

-

13.2
420.7
51.9

13.2
420.7
51.9

-

1,381.1

1,381.1

-

-

-

3.19%

2.05%
8.32%
(416.1)

COMMODITIES

15.31%
(171.4)

Alliance (Commodities, Public Equity)
Gresham Invest. Mgmt. (Commodities, Active)
Goldman Sachs (Commodities, Enhanced Index)
PA (Commodities, Private Equity)
TOTAL COMMODITIES (5.0%)
Target Differential

4.10%
(222.6)

CASH
4.28%
(177.0)
51.39%

HOUSE ACCOUNTS
Tier 1 (Article 17)
Tier 2 (Article 18)
Tier 3 (Article 35)
Tier 4 (New)
Tier 5 (New)
Tier 6 (New)
CASH SUMMARY
Unallocated Cash Reserve (1%)
Target Differential
Transition

4.58%
-

TOTAL FUND

15.98%
(253.0)
2.47%
(131.8)

ACTUAL ASSET MIX
Current Month
Last Month
% Change

COMMODITIES
1,007.7
4.07%
1,040.2
-3.13%

STOCKS

BONDS

REAL
ESTATE

CASH

TOTAL

2,518.0
10.18%
2,478.6
1.59%

12,567.6
50.80%
12,763.8
-1.54%

5,018.9
20.29%
4,921.0
1.99%

2,052.1
8.29%
2,047.8
0.21%

1,574.3
6.36%
1,676.6
-6.10%

24,738.5
100.00%
24,927.9
-0.76%

1.99%
(3.0)
20.43%

2

5.58%
1,133.7

PRIVATE
EQUITY

Note: City Pension Contribution received on 7/12/19

TOTAL FIXED INCOME MGRS (22.0%)

ALLOC.

Subtotals & totals may not sum up exactly due to rounding.
Note: Data is unaudited; Dollars expressed in Millions.

######

Total Fund Portfolio Allocation

20.2

18.4

18.0

16.0

15.00%

8.32%

15.0

4.7

5.58%
6.4
3.6

3.4
2.6

2.2

1.99%

5.00%

7.3

2.47%

10.00%

4.28%

6.40%

13.6

1.8

0.00%

Core Equity (23%)

Small Cap. Equity (6%)

Int'l Equity (16%)

Int'l Emerg. Mkts (5.0%)

Core Bonds (Including
TIPS) (17.0%)

High Yield Bonds (3%)

11.5
8.5

9.0

6.2
4.0

3.8

1.0
Unconstrained Fixed
Income (2.0%)

Cash (1.0%)

Total RE (Including REITS)
(10.0%)

Private Equity (12.0%)

Actual Allocation, Target Allocation in parenthesis
Over-allocated (Blue), Under-allocated (Red)

3

4.10%

20.00%

10.18%

25.8

15.98%

25.00%

15.31%

30.00%

25.39%

35.00%

*Board approved ranges on 6/16/16

Commodities Energy
(5.0%)

8/31/2018

Real Estate Summary
COMMINGLED FUNDS
ABR Chesapeake Fund III
AEW Partners V
AEW Value Investors II
Almanac Securities Realty VII
Almanac Securities Realty VIII
Asana Partners
Asana Partners II
Berkshire Multifamily Income Realty Fund
Buchanan Fund IV
Calif Smart Growth IV
Capri Urban Investors
CIM Real Estate Fund III
CIM Urban REIT, LLC
CityView LA Urban Land Fund
Clarion Lion
Colony VIII
CPI Capital Europe (A
Exeter Industrial
Forum Asian Realty II
Gerrity Retail Fund
Heitman Value Partners II
Heitman Asia Pacific Property Investors
Heitman American Realty Trust (HART)
Jamestown Premier
Kayne Anderson Core
LaSalle Asia Opp. II
Legg Mason II
Metlife Core Property
Noble Hospitality
Praedium Fund VII
Principal Green I
Prudential PRISA
Rothschild Five Arrows Realty V (Almanac)
Savanna Real Estate Fund III
Starwood Distressed Opp IX
Standard Life Investments
Standard Life Investments Euro RE Club II
Stockbridge RE Fund II
Unico Core Plus Partners
Unico Partners I
Value Enhancement V (Ares)

EQUITY
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA

POOLED
0.0
0.1
0.0
19.1
4.0
32.9
2.1
30.2
0.9
2.9
8.3
15.5
16.8
0.0
122.0
0.5
0.5
28.3
0.0
30.3
0.1
23.3
72.8
56.7
21.0
0.1
0.0
110.5
0.0
0.0
0.2
81.5
0.2
39.2
10.3
1.3
8.6
2.6
44.4
0.2
0.5
788.0

CASH
-

EQUITY
73.6
23.4
32.3
40.2
29.2
27.3
32.6
60.6
0.0
32.3
53.1
1.8
0.4
34.0
34.3
33.3

POOLED
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA
NA

CASH
-

Total

SEPARATE ACCOUNT PROPERTIES
AEW (Heitman) - 121 W. Chestnut
AEW (Heitman) - Woodland Plaza
AEW (Heitman) - Twin Creeks Village
AEW (Heitman) - Sea Isle, Inc.
AEW (Sentinel) - Riverplace
AEW (Sentinel) - Walmart Building at Water Ridge
AEW (Sentinel) - Windward Place Apts.
AEW (Sentinel) - Jefferson Town Center Apts
AEW (Sentinel) - St. Louis Industrial
AEW (Sentinel) - NorthPointe Exec. Park
AEW (Sentinel) - Aerial Center Exec. Park
AEW (Sentinel (Urdang)) - Shadeland Station
AEW (Sentinel (Urdang)) - Exelon Building
AEW - Sycamore Hills Plaza
AEW - Novel Lockwood Glen
Neptune Building
Real Estate Managers Total Committed
AEW (Heitman, Sentinel (Urdang))
Total

-

TOTAL ALLOC.
0.0
0.1
0.0
19.1
4.0
32.9
2.1
30.2
0.9
2.9
8.3
15.5
16.8
0.0
122.0
0.5
0.5
28.3
0.0
30.3
0.1
23.3
72.8
56.7
21.0
0.1
0.0
110.5
0.0
0.0
0.2
81.5
0.2
39.2
10.3
1.3
8.6
2.6
44.4
0.2
0.5
788.0
3.19%

TOTAL ALLOC.
73.6
23.4
32.3
40.2
29.2
27.3
32.6
60.6
0.0
32.3
53.1
1.8
0.4
34.0
34.3
33.3
475.0
508.3

4

2.05%

Preliminary Return Information as of January 31, 2020
Manager

1-month

3-month

1-year

3-years

5-years

FYTD

Total Fund
S & P 500 Index

-0.49 %
-0.04 %

3.16 %
6.72 %

12.32 %
21.68 %

9.51 %
14.54 %

7.95 %
12.37 %

5.51 %
10.88 %

Total Equity
S & P 500 Index

-1.56 %
-0.04 %

4.74 %
6.72 %

15.22 %
21.68 %

11.37 %
14.54 %

9.34 %
12.37 %

7.72 %
10.88 %

Total Domestic Equity
Russell 3000 Index

-0.63 %
-0.11 %

5.87 %
6.68 %

18.16 %
20.53 %

13.35 %
13.82 %

11.28 %
11.85 %

9.32 %
10.25 %

Total Large Cap Equity
S & P 500 Index

0.13 %
-0.04 %

6.64 %
6.72 %

20.86 %
21.68 %

14.75 %
14.54 %

12.36 %
12.37 %

10.53 %
10.88 %

Total Small Cap
Russell 2000 Index

-3.54 %
-3.21 %

2.93 %
3.68 %

8.40 %
9.21 %

8.42 %
7.28 %

7.45 %
8.23 %

4.78 %
3.86 %

Total International Equity
MSCI ACWI ex-US

-3.03 %
-2.67 %

2.97 %
2.48 %

10.74 %
10.50 %

8.29 %
8.14 %

6.29 %
5.46 %

5.21 %
4.27 %

Total International Developed Markets
MSCI ACWI ex-US

-2.66 %
-2.67 %

3.17 %
2.48 %

11.98 %
10.50 %

8.40 %
8.14 %

6.52 %
5.46 %

5.87 %
4.27 %

Total International Emerging Markets
MSCI Emerging Markets Index

-4.38 %
-4.66 %

2.32 %
2.38 %

6.55 %
4.21 %

8.12 %
8.28 %

5.44 %
4.87 %

3.01 %
2.33 %

Total Fixed Income
Bloomberg Barclays Universal

2.06 %
1.79 %

2.41 %
1.93 %

11.09 %
9.74 %

5.44 %
4.80 %

4.05 %
3.42 %

5.09 %
4.43 %

Total Core Fixed Income
Bloomberg Barclays Aggregate

2.72 %
1.92 %

2.49 %
1.80 %

12.67 %
9.64 %

6.01 %
4.62 %

3.97 %
3.01 %

6.03 %
4.43 %

Total High Yield

-0.15 %

2.28 %

10.38 %

6.34 %

7.24 %

3.90 %

LAFPP HY Benchmark1

0.00 %

2.37 %

9.39 %

5.85 %

5.99 %

3.87 %

Total REITs

1.51 %

0.25 %

16.72 %

11.94 %

7.60 %

9.38 %

LAFPP REIT Benchmark2

0.65 %

-0.78 %

11.45 %

8.44 %

5.43 %

6.91 %

Total Commodities
Bloomberg Commodities Index TR

-4.02 %
-7.36 %

0.99 %
-5.18 %

2.08 %
-5.38 %

3.65 %
-3.47 %

2.33 %
-4.74 %

-0.27 %
-5.04 %

Footnote:
1
LAFPP HY Benchmark: CS HY Index thru 12/31/11 & BofA ML US HY Master II Cnst Index thereafter.
2

LAFPP REIT Benchmark: Dow Jones US Select RE Securities Index thru 12/31/13, 50% FTSE EPRA/NAREIT Global RE Index & 50% Dow Jones
US Select RE Securities Index thereafter.
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PENSIONS DIVISION
(Data through January 31, 2020)
DISABILITY PENSIONS

Total Claims Filed*
10
9
8
7
6
5
4
3
2
1
0

Jan
2018 3
2019 3
2020

Feb
4

Mar
1

3

4

Apr May June July
3
0
2
3
6

3

2

Aug Sept Oct
2
2
1

0

5

4

Nov
2

2

0

Dec Total
24
1
33
1

2

2

*Claims filed include the following: Disability, Active Member Death, Dependent Child/Parent.

Withdrawn Claims
4

3

2

1

0

Jan

Feb

Mar

Apr

May June

2018

2

1

1

1

3

2019

1

0

2

2

1

2020

0
6

July

Aug

Sept

Oct

Nov

Dec

3

1

1

2

0

0

0

2

0

2

0

0

2

1

PENSIONS DIVISION

Total Claims Pending - All
75
70
65
60

Jan

Feb

Mar

Apr

May June

2018

67

70

69

70

67

2019

67

68

70

73

73

2020

67

July

Aug

Sept

Oct

Nov

Dec

63

65

64

63

64

66

66

73

72

72

74

73

71

66

Total Claims Pending - Disability Pensions
65
60
55
50
45
40

Jan

Feb

Mar

Apr

May

June

July

Aug

Sept

Oct

Nov

Dec

2018

49

49

48

49

46

44

45

47

47

48

48

49

2019

51

53

56

57

59

59

58

58

60

60

58

54

2020

55

Total Claims Pending - Active Member Deaths
30
20
10
0

Jan

Feb

Mar

Apr

2018

18

21

21

21

21

2019

16

15

14

16

14

2020

12

9
8
7
6
5
4
3
2
1
0

May June

July

Aug

Sept

Oct

Nov

Dec

19

20

17

16

16

18

17

14

14

14

14

13

13

12

Claims Pending - Ready to Schedule for Board Hearing

Jan

Feb

Mar

Apr

2019

1

1

1

2

2020

4

May June
3

3

7

July

Aug

Sept

Oct

Nov

Dec

3

5

8

3

5

4

PENSIONS DIVISION

Total Claims Presented to the Board*
9
8

7
6
5
4
3
2
1
0

Jan

Feb

Mar

Apr May June July

Aug Sept Oct

Nov

Dec Total

2018

1

2

1

1

1

3

0

3

1

0

0

3

16

2019

1

2

0

3

3

0

1

3

3

5

1

6

2020

1

28
1

*Claims include the following: Disability, Active Member Death, Dependent Child/Parent.

Avg. Processing Time for Claims Presented to the Board*
60.0
50.0

Months

40.0
30.0
20.0
10.0
0.0

Jan

Feb

Mar

Apr

May June

July

Aug

Sept

Oct

Nov

Dec

2018 39.7
2019 13.4

0.4

20.2

18.9

0.1

14.5

0

10.4

31.7

0

0

5.8

13.7

0

6.9

14.9

0

45.5

26.4

14.9

13.5

0.5

25.1

2020 8.3
*Claims include the following: Disability, Active Member Death, Dependent Child/Parent. Months with
zero (0) indicate no claims presented to the Board that month.
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DROP PROGRAM

*Numbers may change due to timing of processing transactions.

DROP Entries

270
240
210
180
150
120
90
60
30
0

Jan
2018 4
2019 246
2020 7

Feb
129
5

Mar
43
14

Apr
39
16

May
29
15

Jun
26
14

Jul
35
10

Aug
25
17

Sep
26
7

Oct
39
9

Nov
48
16

Dec YTD
53 496
5
374
7

DROP Exits

100
80
60
40
20
0
2018
2019
2020
Projected 2020

Jan
62
73
56

Feb
27
38

Mar
28
46

Apr
41
39

13

53

36

May Jun
34
22
25
33
22

36

Jul
21
29

Aug Sep
14
12
22
17

Oct
7
5

Nov Dec YTD
2
7
277
9
10 346
56
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DROP Participants
2,000
1,800
1,600
1,400
1,200
1,000
800

Jan Feb Mar Apr May Jun
Jul
Aug Sep Oct Nov Dec
2018 1,329 1,431 1,447 1,445 1,439 1,443 1,455 1,466 1,482 1,513 1,558 1,604
2019 1,779 1,746 1,713 1,689 1,687 1,658 1,649 1,642 1,633 1,636 1,642 1,637
2020 1,588
9

PENSIONS DIVISION
SERVICE PENSIONS
Service Pensions (by Approval Date)
SURVIVORSHIP PENSIONS
Surviving Spouse/Domestic Partner
Pension Applications Processed
Survivor Benefit Purchase Program
Total Surviving Spouse/DP Applications
Processed and Survivor Benefit Purchase
Program Granted
ACTIVE MEMBER SERVICES
Refund of Contributions
Fire
Police
Harbor
Airport
Completed Basic Training Purchases
Fire
Police
Harbor
Airport
Public Service Purchases (PSP)
Completed Purchases
Avg. Years of Service (YOS) Purchased
Avg. Cost per YOS Purchased

10

Current
Month
5

Fiscal Year
To Date
45

12 Month
Moving Avg.
8

Current
Month

Fiscal Year
To Date

12 Month
Moving Avg.

13
0

126
3

18
1

13

129

Current
Month
0
4
0
0

Fiscal Year
To Date
1
48
2
2

12 Month
Moving Avg.
1
7
0
0

3
18
0
0

48
252
1
1

7
30
0
0

0
N/A
N/A

3
3
$23,645

1
2.10
$37,416

PENSIONS DIVISION
MEMBER OUTREACH ACTIVITIES
Date

Jan 9, 2020
Jan 9, 2020
Jan 15, 2020
Jan 21, 2020
Jan 23, 2020
Jan 27, 2020
Jan 28, 2020

Type of Outreach

LAPD Recruit Talk – Ahmanson Recruit Training Center
LAPPL Outreach – Southwest Division
LAPD Benefits Presentation – Airport Police Program
Training Day
LAFD Benefits Presentation – Fire Station 1
LAPPL Outreach – Central/CTD/PAB Division
LAFD Benefits Presentation – Fire Station 93
Financial Planning Education Seminar – Late Career

Number of
Participants
42
32

6
Multiple

4

Multiple

13
74
15
66

Multiple
Multiple
Multiple
Multiple

TBD
TBD
TBD
TBD

Multiple
6
Multiple
Multiple

TBD

Multiple

TBD

Multiple

Tier

Upcoming Events
Feb 4, 2020
Feb 6, 2020
Feb 11, 2020
Feb 13, 2020
Feb 26, 2020
Feb 27, 2020

LAFD Benefits Presentation – Fire Station 15
LAPD Recruit Talk – Ahmanson Recruit Training Center
Financial Planning Education Seminar – Late Career
LAPPL Outreach – Valley Traffic Division/Valley Bureau
Financial Planning Education Seminar – Early/MidCareer
LAPPL Outreach – Mission Division
Outreach Activity Totals
Current Month
246
1
1
5

Members Reached
-# of Recruit Talks
-# of Financial Planning Education Seminars
-# of Other Outreach Events

Fiscal Year to Date
2,056
6
11
37

Note: The number of participants for “Information Table” events is an estimate. Staff are available to answer questions, check
personal information, and collect forms at these events.

NEW PROJECTS
POINT-OF-SERVICE SURVEYS - 2019 ANNUAL RESULTS
In accordance with the Board’s February 4, 2010 directive, we continually measure the
customer service satisfaction of our membership. Customer service satisfaction is
measured through online surveys or survey cards distributed after counseling sessions.
Survey cards can also be found and turned in at the Department’s reception area. The
survey solicits feedback from members in the following areas:
•
•
•

Information received
Professionalism of staff
Overall experience

For the current year, a total of 48 surveys were received, with an average rating of 9.1
out of 10. Two members gave unsatisfactory ratings of less than 6 points (out of a possible
10). These two members cited their dissatisfaction with MyLAFPP (online member portal)
being unavailable while we transitioned to the new system from January to May of 2019.
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Staff strives to continually provide excellent customer service to members. To address
the issues of unsatisfied members, Section Managers receive their respective survey
cards to discuss with staff and/or provide quick resolution whenever possible. In addition,
staff follows up with unsatisfied members if they provide their name and/or contact
information to allow them to provide additional feedback and prevent similar issues
occurring in the future. The chart below displays the total number of responses and
average satisfaction rating for the past five years.

UPDATED PROJECTS
DIRECT DEPOSIT TRANSITION
In an effort to enhance customer service and efficiency, and reduce administrative costs,
the Retirement Services Section is working to reduce the usage of physical checks by
50% and have pensioners voluntarily enroll in direct deposit. At the outset of this project,
there are approximately 500 pensioners (3% of all pensioners) receiving their monthly
payments by check. Pensioners on direct deposit receive their pension payments directly
to their bank account on the last working day of the month, compared to the
unpredictability of the weather or other external factors that could delay the receipt of
physical checks via U.S. Mail. Additionally, replacement of misplaced or lost checks can
take up to six weeks from the original payment date.
Pensioners currently receiving physical checks were mailed correspondence regarding
the benefits of direct deposit and an election form by September 30, 2019. A second
mailing went out to pensioners on December 31, 2019. Pensioners will also be advised
that they may sign up for direct deposit online using MyLAFPP. Staff also emailed the
same correspondence and direct deposit forms to the affected members and posted the
information to the LAFPP website.
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[UPDATE: Staff continues to work with pensioners receiving physical checks. As of
January 31, about 24% of the approximately 500 pensioners have transitioned to direct
deposit. In addition, staff will be implementing a new Direct Deposit Election Form in
February, which will include a Direct Deposit “Opt-Out” Election form for all new
pensioners.]
AD HOC COMMITTEE ON DISABILITY PENSIONS
At the September 5, 2019 Board Meeting, an Ad Hoc Committee was formed to review
and discuss the current disability pension application process. The Committee will
provide direction on additional modifications to the disability application process, with the
goal of decreasing the length of time it takes between receiving a completed application
and the Board hearing, and improving the process in general. Committee members
consist of Commissioners Zimmon, Pendleton, Navarro, and Weber.
At the November 21, 2019 meeting, the Board approved the Committee’s
recommendation to issue a Request for Proposal (RFP) for independent medical exam
services and record reviews and initiate a pilot program for disability pension applicants
to collect and submit all medical records for their disability application.
Staff released the RFP for independent medical exam services and record reviews on
December 20, 2019. Submissions are due on February 28, 2020. Staff will initiate the
pilot program for disability pension applicants to collect and submit all medical records in
March 2020.
At the January 16, 2020 meeting, the Board tabled the Committee’s recommendation to
direct staff to draft amendments to the Board’s Operating Policies and Procedures for
hearings. The amendments would (1) require that an applicant, or his/her representative,
provide to staff the name and summary of the testimony for each witness testifying no
later than 10 working days prior to the hearing date; and, (2) the formation of a subset of
Commissioners to serve as Disability Hearing Chairs for all disability pension and survivor
applications brought before the Board. The Board tabled the discussion until the Ad Hoc
Committee heard input from attorneys and union representatives actively involved in the
disability pension application process.
[UPDATE: The Ad Hoc Committee heard input from Mr. Thomas Wicke, Esq., and Ms.
Corina Lee, LAPPL, regarding the amendments at the February 6, 2020 meeting. Overall
response was in favor of the proposed amendments.]
UNCHANGED PROJECTS
MyLAFPP REDESIGN
As part of the implementation of our new pension administration system, PARIS, Staff
has worked with the consultant on the redesign of MyLAFPP, our member self-service
web portal. The redesign includes enhanced features and more self-service options for
members. The prior MyLAFPP site was disabled beginning January 1, 2019. This
information was communicated to all members through newsletters, social media, and
the website. The new MyLAFPP went live the last week of May 2019.
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The Communications staff continues to assist members with the registration process and
working with the consultant to finalize future MyLAFPP services, such as seminar
registration and beneficiary updates.
COURT REPORTING SERVICES
At the December 19, 2019 meeting, the Board approved Staff to release a Request for
Proposal (RFP) for court reporting services. Staff anticipates the evaluation of responses,
cost information, and recommendation for contract award will be presented to the Board
in April 2020.
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NEW PROJECTS
NONE.
UPDATED PROJECTS
NEPTUNE BUILDING MARKETING ACTIVITY OF VACANT SPACE
At the request of the Board in December 2019, staff began providing leasing activity to
the Board in January 2020. By including the information in this report, the Board will be
kept apprised on the efforts to lease out the vacant space in the Neptune Building.
The property management company, Total Commercial Real Estate (TCRE) currently has
the exclusive right to market the space and negotiate all leases for the Building. Under
this agreement, they successfully negotiated and executed a lease with KC Beauty in
October 18, 2018. Additionally, TCRE brought us a viable Letter of Intent (LOI) from a
prospective tenant in late April 2019 for the one remaining vacant space. However, this
LOI was not accepted based on the tentative agreement to move the City Attorney’s
Office, Public Pensions General Counsel Division, into the space. At that time the vacant
space was removed from the marketing platforms. Subsequently, TCRE started
marketing the space again on October 14, 2019 and in November 2019 the City Attorney’s
Office notified LAFPP they had decided to move to the newly acquired LACERS
Headquarter building.
The table below provides a summary of the leasing activity for the space for the month of
January 2020.
Date

Inquiry Type

Broker for Franchise
01/13/2020 Convenience Store

Term

01/17/2020 Broker – Office Use

Ten
years
Three
years

Broker – Office Use
01/31/2020 and Event Pop Up

Two
years

Projected
Occupancy
Mar. 2020
Apr. 2020
Mar. 2020

Comments
LOI submitted Rejected by
LAFPP.
Passed on
location
Toured property
– Waiting for
LOI.

WORKFORCE SUCCESSION PLANNING – CROSS TRAINING PILOT PROGRAM
Fiscal Year 2019-20 Business Plan Project No. 12 – Workforce Succession Planning –
expands on the prior FY Business Plan project with a new focus on developing and
implementing a cross-training pilot program for LAFPP employees.
Our first milestone by December 31, 2019, was to develop goals and selection criteria,
identify sections / positions to participate in pilot program, and begin the pilot program.
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To that end, the cross-training team 1) established our goal to cross train two employees
across two sections over a span of three months to prepare employees for promotional
opportunities and gain valuable pensions related experience; 2) discussed and
determined that the selection of sections / positions that will participate in the pilot
program would be based on the number and type of applications that are submitted and
process driven; 3) formally announced the Pilot Program; 4) distributed and collected
Trainee and Trainer applications; and 5) selected and matched two pairs.
For the cross-training team within the same section, the team matched Deborah Campos
(Trainer) with Pam Dacoff (Trainee). For the cross-training team within different sections,
the team matched Roel Villanueva (Trainer) with Carleen Guzman (Trainee). Orientation
sessions were held with each of the four. Trainers have met with their Trainees and the
cross-training pilot program has begun.
[UPDATE: Completed mid-program evaluations have been turned in and show progress
being made by both pairs. The Pilot program is scheduled to end on March 13, 2020.
End of cross-training program evaluations are scheduled to be sent out the week of March
16, 2020.]
CREATION OF TWO NEW CLASSIFICATIONS – BENEFITS ANALYST & SENIOR
BENEFITS ANALYST
LAFPP began the effort to create two new classifications to bridge the gap between the
existing classifications of Benefits Specialist and Chief Benefits Analyst. This effort is
consistent with Goal 5 of the 2019-21 Three-Year Strategic Plan, Build and Support A
Talented Workforce, by establishing a career ladder in the Benefits series that would
provide advancement opportunity and help retain our employees. On September 27,
2018, the Board of Civil Service Commissioners officially approved the creation of the
new classes and class specifications for Benefits Analyst (Class Code 9108) and Senior
Benefits Analyst (Class Code 9109). On December 6, 2018, the Personnel Department
notified the Office of the City Administrative Officer (CAO) of the creation and requested
that they establish a salary for the new classes. On June 14, 2019, the Executive
Employee Relations Committee (EERC) established the salaries for the new
classifications. On August 30, 2019, the City Council approved the creation of the two
new classifications. The next step in the process is for Employee Relations Board to list
the classifications for possible accretion by a labor organization.
[UPDATE: Staff continues to work with Personnel Department and CAO to finalize salary
settings for these two new classifications. Once salaries have been set, Personnel
Department will schedule meeting/training with LAFPP employees. Meeting date still to
be determined.]
PENSION ADMINISTRATION SYSTEM REPLACEMENT
The Board awarded the contract to Conduent (formerly Xerox) on May 21, 2015 and
implementation of the project began in July 2015. The new system that is being developed
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was later named PARIS (Pension and Retirement Information System). For the last
couple of years, staff has worked with the Conduent team to setup the hosting
environment, confirm and document the various specifications for PARIS, and deliver in
phases, newly developed system functionality for testing and validation by LAFPP staff.
The major system functionalities delivered include Core Calculations for Service
Retirement, DROP, Disability, and Terminations as well as Secondary Calculations
involving Service Purchases, Enrollment, Deaths, and QDROs. All discrepancies and
defects were logged and addressed for resolution and re-testing.
[UPDATE: PARIS continues to successfully process the monthly Pension Roll and for the
last four months, the system seems to have stabilized with significantly fewer issues.
Over 15,600 1099-R forms were mailed to the members by the January 31st due date
and about 340 were held for further review by staff to ensure data accuracy. A letter
was sent to these members informing them that they will receive their 1099-R
forms by February 29, 2020, and the IRS was notified as required.
After the forms were mailed, staff learned that certain boxes (both Box 2a and Box 4) that
were left blank should have been filled in with “$0.00.” Staff conferred with tax counsel
and concluded that about 3,967 Corrected 1099-R forms should be issued to the affected
members by February 29, 2020. Letters were sent to these members notifying them that
a Corrected 1099-R would be issued to them by February 29, 2020.
The remaining top priority functionality items will continue to be addressed after the 1099
processing is completed.
We are still working with the vendor to re-baseline the project and develop a project
timeline to ensure the remaining work related to Phase 4B are clearly identified and timely
addressed to meet the June 30, 2020 milestone due date.]
2020 POLICE DEPARTMENT EMPLOYEE MEMBER BOARD ELECTION
LAFPP provides for the election of employee and retired Board members in accordance
with the City Charter, Los Angeles Administrative Code (LAAC), Division 23, Chapter 5,
Articles 5 and 5.5, and Board rules. Staff has worked with the Office of the City Clerk –
Election Division to prepare the election calendar for Board approval. On December 5,
2019, the Board authorized staff to administer the 2020 Police Department Employee
Member Board Election scheduled for March 17, 2020.
Below are some of the remaining key dates for the election:
February 21, 2020
March 13, 2020
March 17, 2020

The Office of the City Clerk – Election Division to begin mailing ballots to
eligible voters.
Deadline for candidates to submit an Observers List with the Office of the
City Clerk – Election Division by 5:00 p.m.
Election Day. All ballots must be received by the Office of the City Clerk Election Division, by 5:00 p.m., in order to be counted.
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March 19, 2020
April 16, 2020
July 1, 2020

Ballot counting will take place at the Office of the City Clerk – Election
Division in the presence of any observers designated by each candidate.
Date of Board Report - Election Results.
New Police Department Employee Member of the Board term begins.

[UPDATE: Notification of the election and instructions on how to file for candidacy were
mailed by the Office of the City Clerk - Election Division to eligible Police Department
employee members beginning January 17, 2020. The Office of the City Clerk – Election
Division has received required documents from members who wished to qualify for the
ballot. There will be four candidates on the ballot: Armando Corral; Alberto Junco; Manuel
Martinez; and Paul Weber.]
2020 FIRE DEPARTMENT RETIRED MEMBER BOARD ELECTION
LAFPP provides for the election of employee and retired Board members in accordance
with the City Charter, Los Angeles Administrative Code (LAAC), Division 23, Chapter 5,
Articles 5 and 5.5, and Board rules. Staff has worked with the Office of the City Clerk –
Election Division to prepare the election calendar for Board approval. On December 5,
2019, the Board authorized staff to administer the 2020 Fire Department Retired Member
Board Election scheduled for March 31, 2020.
Below are some of the remaining key dates for the election:
March 6, 2020
March 27, 2020
March 31, 2020
April 2, 2020
April 16, 2020
July 1, 2020

The Office of the City Clerk – Election Division to begin mailing ballots to
eligible voters.
Deadline for candidates to submit an Observers List with the Office of the
City Clerk – Election Division by 5:00 p.m.
Election Day. All ballots must be received by the Office of the City Clerk Election Division, by 5:00 p.m., in order to be counted.
Ballot counting will take place at the Office of the City Clerk – Election
Division in the presence of any observers designated by each candidate.
Date of Board Report - Election Results.
New Fire Department Retired Member of the Board term begins.

[UPDATE: Notification of the election and instructions on how to file for candidacy were
mailed by the Office of the City Clerk - Election Division to eligible Fire Department retired
members beginning January 31, 2020. Members who wished to qualify for the ballot
needed to have provided the following documents to the Office of the City Clerk – Election
Division by 5:00 p.m. on February 14, 2020: 1) Notice of Intent to run for office; 2)
Occupational Ballot Designation (Optional); and 3) Statement of Qualifications for office
(Optional). Staff will report back with the names of candidates for the ballot as soon as
available.]
CIVILIAN EMPLOYEE MEMORANDUM OF UNDERSTANDING (MOU)
New MOUs for civilian employees were recently approved by the City Council. These
MOUs included pay increases that go into effect retroactively to October 28, 2018. The
Controller’s Office is responsible for implementation of this increase and has reached out
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to LAFPP to assist in verifying our staff pay history (base pay, step increases, bonuses,
etc.) back to October 28, 2018. Human Resources (HR) staff has calculated how much
will be paid to staff in retroactive pay and other payouts authorized under the new MOUs.
The amount to be paid includes retroactive pay for current and former staff for the period
of October 28, 2018 through October 12, 2019 for represented employees and October
28, 2018 through November 23, 2019 for non-represented employees, and one-time
payouts totaling $124,132 paid to eligible represented and non-represented employees
through January 2020. The total payment is estimated at $450,000. HR staff is also
tracking staff salaries at the new rates for the period of October 13, 2019 and November
24, 2019, respectively, through January 18, 2020 and negotiated increases effective
January 19, 2020.
[UPDATE: The Controller’s Office and LAFPP payroll staff are in the process of reviewing
retroactive pay calculations for accuracy. Retroactive pay for represented and nonrepresented employees is currently scheduled to be paid on March 25, 2020. Staff will
report back to the Board if additional appropriation and/or inter-account transfers are
necessary to fund these and other payroll related non-discretionary costs.]
NETWORK SECURITY
To ensure member’s Personally Identifiable Information (PII) is secure, staff has taken
additional measures to protect PII within our computer network environment. In addition
to ensuring the Department meets all the required Cyber-Security measures, staff has
identified and quarantined files that contain PII and researched best practices for data
encryption. Staff will present to the Board its preferred solution(s) in February 2020 and
may request approval to fund related costs.
[UPDATE: Staff anticipates providing the Board with an updated Cyber Security Posture
report on March 5, 2020.]
UNCHANGED PROJECTS
NONE.
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DEPARTMENT OF FIRE AND POLICE PENSIONS
BUDGET TO ACTUAL - RECEIPTS AND EXPENSES
As of January 31, 2020 (58% of year)
(A)

(B)

(C)

(D)

(E)

DIFFERENCE
(UNDER)/OVER

VARIANCE

ADJUSTED

ACTUAL

YEAR END

PROJECTED

%

BUDGET

YEAR TO DATE

PROJECTIONS

(C - A = D)

(D / A = E)

RECEIPTS
General Fund

1

$
1

705,075,973

$

705,075,973

$

705,075,973

$

-

(2,095,442)

(2,095,442)

(2,270,466)

Special Fund (Harbor)

5,183,156

5,183,156

5,183,156

-

Special Fund (Airport)

1,687,886

1,687,886

1,687,886

-

2, 6

155,938,944

92,849,207

148,664,964

Earnings on Investments

468,900,000

327,760,020

468,900,000

1,500,000

254,717

436,658

Less: Excess Benefit Plan

Member Contributions
Miscellaneous

3

Total Receipts

$

1,336,190,517

$

1,130,715,517

$

710,000,000

$

417,229,749

$

(175,024)

(7,273,980)
-

1,327,678,171

$

715,385,035

$

0%
8%
0%
0%
-5%
0%

(1,063,342)

-71%

(8,512,346)

-1%

EXPENSES
Service Pensions

$

Service Pensions - DROP payout

162,192,000

58,319,391

5,385,035
(17,408,707)

-11%
-2%

Disability Pensions

113,000,000

64,996,458

110,894,768

(2,105,232)

Surv. Spouse/Domestic Partner Pensions

132,000,000

78,960,628

135,888,943

3,888,943

3,900,000

1,906,498

3,393,208

Minor/Dependent Pensions
Refund of Contributions

4,500,000

Subtotal Pension Benefits

$

1,125,592,000

2,005,309
$

623,418,033

3,437,673
$

1%

144,783,293

1,113,782,920

$

3%

(506,792)

-13%

(1,062,327)

-24%

(11,809,080)

-1%
-1%

Health Insurance Subsidy

127,000,000

73,628,644

126,073,004

(926,996)

Dental Insurance Subsidy

4,650,000

2,564,094

4,398,454

(251,546)

-5%

Medicare Reimbursement

15,500,000

6,781,098

11,509,763

(3,990,237)

-26%

Health Insurance Reimbursement
Subtotal Health Benefits
Total Benefits Expenses

(57,354)

-4%

$

148,450,000

1,300,000
$

83,595,159

$

143,223,867

$

(5,226,133)

-4%

$

1,274,042,000

$

707,013,192

$

1,257,006,787

$

(17,035,213)

-1%

Investment Management Expenses
Administrative Expenses

4

Total Expenses

RECEIPTS OVER EXPENSES5

$
$

621,323

1,242,646

106,908,329

22,455,861

106,908,329

-

0%

25,604,985

18,749,915

25,668,033

63,048

0%

1,406,555,314
(70,364,797)

$

748,218,968

$

$

382,496,549

$

1,389,583,149
(61,904,978)

$

(16,972,165)

$

(8,459,819)

-1%

YTD

PENSION PAYROLL

$

CURRENT

MOVING

MONTH

AVERAGE

113,758,444

$

100,715,412

1

Represents the City of Los Angeles (City) General Fund Annual Required Contribution, including the amount earmarked to pay excess benefits and
associated administrative costs in compliance with IRC Section 415. On November 19, 2019, funds totaling $175,024 from the prior fiscal year were reappropriated to the current year Excess Benefit Plan (EBP) fund budgeted at $2,095,442. Since the EBP revenue is not transferred to LAFPP, it is
excluded from the department's total revenue.
2

Year-to-Date Committed includes partial Pay Period 1 (July 1-6, 2019) through Pay Period 15. Revenue from member buybacks is classified as
Member Contributions effective Fiscal Year 2019.
3
4
5

Reflects miscellaneous administrative fees.
Actual Year-to-Date reflects Year-to-Date commitments which include encumbrances and expenditures.

Figures may be rounded.
Inclusive of the City's Tier 5 Defrayal Costs for Tier 5 members' purchase of service credit or pay back of missed contributions for service periods
between January 1, 2002 and June 30, 2006. On December 4, 2019, the City transferred funds totaling $26,193 to LAFPP current year Member
Contributions fund budgeted at $155,938,944.
20
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DEPARTMENT OF FIRE AND POLICE PENSIONS
BUDGET TO ACTUAL - ADMINISTRATIVE AND INVESTMENT MANAGEMENT EXPENSES
As of January 31, 2020 (58% of year)
ADMINISTRATIVE EXPENSE

ACCOUNT TITLE
2,3

(A)

(B)

(C)

(D)

(E)

(F)

ADOPTED
BUDGET

BUDGET
CHANGES

ADJUSTED
BUDGET
(A + B = C)

YEAR TO DATE
TOTAL
COMMITTED

REMAINING
BALANCE
(C - D = E)

YR END
PROJECTED
EXPENSES

(G)
DIFFERENCE
(UNDER)/OVER
PROJECTED
(F - C = G)

(H)
VARIANCE
%1
(G / C = H)

12,215,000

-

12,215,000

6,539,327

5,675,673

12,309,000

94,000

1%

41,400

55,992

97,392

62,317

35,075

97,392

-

0%

68,100

-

68,100

29,716

38,384

68,100

-

0%

63,600

-

63,600

63,600

-

63,600

-

0%

162,400

-

162,400

45,279

117,121

141,000

3,972,833

3,106,175

7,079,008

6,608,196

470,812

7,190,008

111,000

2%

6,000

-

6,000

3,250

2,750

6,000

-

0%

Medical Services

320,000

-

320,000

320,000

-

320,000

-

0%

Health Insurance

1,420,000

-

1,420,000

1,420,000

-

1,332,844

(87,156)

-6%

Dental Insurance

60,000

-

60,000

60,000

-

54,333

(5,667)

-9%

Other Employee Benefits

40,000

-

40,000

40,000

-

32,928

(7,072)

-18%

3,210,414

-

3,210,414

3,197,623

12,791

3,200,545

(9,869)

0%

177,000

-

177,000

-

177,000

180,880

3,880

2%

45,000

-

45,000

45,000

-

62,000

17,000

38%

606,071

312,955

293,116

394,000

(212,071)

-35%

Salaries-General

Salaries-As-Needed
Overtime

2,3,4

2,3

Printing & Binding
Travel
Contractual Services

4

Transportation

Retirement Contribution
Medicare Contribution
Election
Office & Administrative

4

662,063
5

(55,992)

(21,400)

-13%

-

-

-

-

-

200,000

200,000

0%

-

-

-

-

-

-

-

0%

35,000

-

35,000

2,652

32,348

15,403

TOTAL ADMINISTRATIVE
EXPENSES

$ 22,498,810

$ 3,106,175

$ 25,604,985

$ 18,749,915

$ 6,855,070

$ 25,668,033

$

63,048

0%

TOTAL INVESTMENT
MANAGEMENT EXPENSES

$ 106,908,329

$

$ 106,908,329

$ 22,455,861

$ 84,452,468

$ 106,908,329

$

-

0%

Furniture, Office & Tech.

Unappropriated Balance
Tuition Reimbursement

-

1

Percentage difference between projected expenses and the adjusted budget.

2

Year-to-Date Committed includes partial Pay Period 1 (July 1-6, 2019) through Pay Period 15.

(19,597)

-56%

3

Year-End Projections include the Cost of Living Adjustments (COLA) and estimated retro payments, as negotiated in the newly executed Staff MOUs.
Projections will be updated once the Office of the Controller provides final calculations.
4

The following adjustments have been made after the 2019-20 Budget was approved by the Board on June 20, 2019:
Funds totaling $55,992 were transferred from Office & Administrative Expense (Account 646010) to offset Salaries-As-Needed related costs, based on the June
21, 2018 Board delegated authority for the General Manager to approve intra-departmental transfers within the Administrative Expense Budget, commensurate
with the limit released by the Office of the City Administrative Officer (CAO), pursuant to Charter Section 343(b)(c).
On September 19, 2019, the Board authorized the department to disencumber $3,106,174.98 of prior year encumbrances from Fund 804, Dept 64, Account
643040 (Contractual Services) and reappropriate the same amount to Fiscal Year 2019-20, Fund 804, Dept 64, Account 643040 (Contractual Services) to fund
prior year retention payments as well as the 2019-20 payments for the Pension Administration System (Avenu Insight and Analytics).
5

While staff is confident in our network perimeter security, staff continues to research best practices to secure and protect any Personally Identifiable Information
(PII) within our control. Staff plans to report to the Board short-term and long-term solutions which may require technical equipment to be funded via the 7300
Account. There will be no expenses from 7300 Account without the Board's approval to fund a solution.
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Active, Expired, and Upcoming Contracts
January 31, 2020
Contract Term
Contract

Vendor / Services

Board Authorization Date

Start Date

Expiration
Date

Marketing
Cessation
Start Date1

INVESTMENTS
08/01/19

New
Search
Date

Contract
Award /
Renewal
Date

Comments

SEARCH

Domestic Equity

tbd

tbd

SEARCH

Fixed Income

tbd

tbd

669PEN

Harding Loevner
(International Emerging Markets)

02/01/17

01/31/20

671PEN

Northern Trust Investments, Inc.
(Domestic Equity)

02/01/17

01/31/20

New Contract No. 745PEN is effective
02/01/20.

670PEN

The Townsend Group
(Real Estate Consultant)

02/01/17

01/31/20

680PEN

FIS Group, Inc.3
(International Manager of Emerging Managers)

07/01/17

06/30/20

New Contract No. 746PEN is effective
02/01/20.
The Board approved termination of the
contract on 06/06/19 to be effective at
the completion of a new SEARCH.

675PEN

MacKay Shields, LLC
(Fixed Income - High Yield Bond)

07/01/17

06/30/20

679PEN

Los Angeles Capital Management and Equity
Research, Inc. (Domestic Equity)

08/01/17

07/31/20

678PEN

Payden & Rygel
(Unconstrained Fixed Income Manager)

08/01/17

07/31/20

677PEN

Scout Investments, Inc. - Reams Asset
Management Division
(Unconstrained Fixed Income Manager)
AllianceBernstein, L.P.
(Domestic Equity)
Westwood Management Corp.
(Domestic Equity)

08/01/17

07/31/20

10/01/17

09/30/20

10/01/17

09/30/20

690PEN

AEW Capital Management, L.P.
(Real Estate Separate Account Manager)

01/01/18

12/31/20

689PEN

Cohen & Steers Capital Management, Inc.
(Real Estate Investment Trust Manager
(Active))

01/01/18

12/31/20

688PEN

Dimensional Fund Advisors, LP
(International Emerging Markets)

01/01/18

12/31/20

Staff recommendation to the Board is
scheduled for 10/15/20.

692PEN

BlackRock Institutional Trust Company
(International Equity)

02/01/18

01/31/21

Staff recommendation to the Board is
scheduled for 11/19/20.

693PEN

AllianceBernstein, L.P.
(Global REIT)

03/01/18

02/28/21

694PEN

Baillie Gifford Overseas Limited
(International Equity)

03/01/18

02/28/21

698PEN

Principal Global Investors, LLC
(International Equity)

05/01/18

04/30/21

697PEN

Victory Capital Management, Inc. (Trivalent
Investments, a Victory Capital Investment
Franchise) (International Equity)

05/01/18

04/30/21

702PEN

Frontier Capital Management Company, LLC
(Domestic Equity)

07/01/18

06/30/21

695PEN

Gresham Investment Management
(Active Constrained Commodity Manager)

07/01/18

06/30/21

696PEN

Goldman Sachs Asset Management
(Enhanced Index Commodity Manager)

07/16/18

07/15/21

706PEN

LM Capital Group, LLC
(Fixed Income)

09/01/18

08/31/21

710PEN

Channing Capital Management, LLC
(Domestic Equity)

10/01/18

09/30/21

711PEN

Loomis, Sayles & Co., LP
(Fixed Income)

10/01/18

09/30/21

712PEN

Boston Common Asset Management, LLC
(International Equity Emerging Manager)

10/01/18

09/30/21

716PEN

Semper Capital Management, L.P.
(Fixed Income)

10/01/18

09/30/21

717PEN

GIA Partners, LLC
(Domestic Fixed Income)

10/01/18

09/30/21

719PEN

PHOCAS Financial Corporation
(Domestic Equity)

10/01/18

09/30/21

681PEN
682PEN

tbd

03/05/19

02/20/20

08/01/19

Vendor/
Candidate
Finalist Date

tbd

Minimum Qualifications approved by the
Board on 08/01/19.
New search approved by the Board on
07/18/19.
New Contract No. 744PEN is effective
02/01/20.

Staff recommendation to the Board is
scheduled for 05/21/20.

Staff recommendation to the Board is
scheduled for 07/16/20.
Staff recommendation to the Board is
scheduled for 07/16/20.
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Active, Expired, and Upcoming Contracts
January 31, 2020
Contract Term
Contract

Vendor / Services

718PEN

Board Authorization Date
Marketing
Cessation
Start Date1

New
Search
Date

Start Date

Expiration
Date

Northern Trust Investments, Inc.
(Fixed Income)

12/01/18

11/30/21

720PEN

Scout Investments, Inc. - Reams Asset
Management Division (Fixed Income)

12/01/18

11/30/21

722PEN

Glass, Lewis, & Co., LLC
(Proxy Voting Services)

01/01/19

12/31/21

725PEN

Portfolio Advisors, LLC
(Private Equity)

04/01/19

03/31/22

731PEN

AllianceBernstein, L.P.
(Domestic Equity)

06/21/19

05/31/22

729PEN

Palisade Capital Management, LLC
(Small Cap Equity) (Domestic Equity)

07/01/19

06/30/22

730PEN

Pacific Investment Management Company, LLC
(PIMCO) (Domestic Equity)

07/01/19

06/30/22

732PEN

Brandes Investment Partners, LP
(International Equity)

08/01/19

07/31/22

734PEN

Scout Investments, Inc. - Reams Asset
Management Division (Fixed Income - TIPS)

09/01/19

08/31/22

726PEN

Portfolio Advisors, LLC
(Private Equity - Specialized Manager)
Fairview Capital Partners
(Private Equity - Specialized Manager)

10/01/19

09/30/22

10/01/19

09/30/22

AllianceBernstein, L.P.
(Commodities)
Northern Trust Company
(Custodian Bank)

10/01/19

09/30/22

10/01/19

09/30/22

736PEN

Boston Partners, Inc.
(Domestic Equity)

11/01/19

10/31/22

739PEN

Principal Real Estate Investors, LLC
(Global REIT Manager)

12/01/19

11/30/22

740PEN

Principal Real Estate Investors, LLC
(U.S. REIT Manager)

12/01/19

11/30/22

741PEN

AllianceBernstein, L.P.
(Domestic Equity)

01/01/20

12/31/22

721PEN

RVK, Inc.
(General Investment Consultant)

03/01/19

02/29/24

641PEN

Haworth, Inc.
(HQ Furniture)

08/01/15

701PEN

Total Commercial Real Estate, Inc.
(Property Management Services - Neptune)

07/01/18

06/30/21

715PEN

Segal Select Insurance Services, Inc.
(Governmental Side-A D&O Insurance)

11/01/18

11/01/21

724PEN

DePasquale, Kelley & Company
(Property Tax Consultant)

01/17/19

01/16/22

676PEN

Iron Mountain Secure Shredding, Inc.
(Secure Document Shredding)

07/01/17

ADMINISTRATIVE SERVICES
06/30/20

683PEN

SkillPath
(Professional Development Training)

10/01/17

09/30/20

727PEN
737PEN
735PEN

RFP

Fiduciary Counsel

tbd

ADMINISTRATIVE OPERATIONS
12/31/20

Cohen Milstein Sellers & Toll, PLLC
(Securities Litigation Monitoring Services)

03/01/18

02/28/21

C-131109

Labaton Sucharow, LLP
(Securities Litigation Monitoring Services)

03/01/18

02/28/21

C-131110

Robbins Geller Rudman & Dowd, LLP
(Securities Litigation Monitoring Services)

03/01/18

02/28/21

Contract
Award /
Renewal
Date

Comments

The Board approved a two-year
extension to the current contract.
Consistent with the U.S. Communities
Government Purchasing Alliance Contract
No. 4400003402, LAFPP contract
extension will be through 12/31/20. The
amendment was executed on 01/03/19.

Contract will expire on 09/30/20 and will
not be renewed.

CITY ATTORNEY'S OFFICE
tbd

C-131108

Vendor/
Candidate
Finalist Date
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The Board approved release of an RFP to
search for Fiduciary Counsel on 02/06/20.
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Active, Expired, and Upcoming Contracts
January 31, 2020
Contract Term
Contract

Vendor / Services

Start Date

Expiration
Date

Board Authorization Date
Marketing
Cessation
Start Date1

New
Search
Date

Vendor/
Candidate
Finalist Date

Contract
Award /
Renewal
Date

Comments

C-131107

Nossaman, LLP
(Fiduciary Services)

03/19/18

03/18/21

C-132366

Ice Miller, LLP
(Outside Tax Counsel)

09/21/18

09/20/21

C-132426

Reed Smith, LLP
(Outside Tax Counsel)

09/21/18

09/20/21

C-128417

Nossaman, LLP
(Outside Real Estate and Investment Counsel)

09/17/16

07/31/21

A two-year contract extension through
07/31/21 was executed on 09/19/19.

C-128402

Kutak Rock, LLP
(Outside Real Estate and Investment Counsel)

10/17/16

07/31/21

A two-year contract extension through
07/31/21 was executed on 10/08/19.

C-134747

Polsinelli, LLP
(Health Law and Data Privacy)

12/01/19

11/30/22

C-134864

Foley & Lardner, LLP
(Health Law and Data Privacy)

12/01/19

11/30/22

C-132346

Cohen Milstein Sellers & Toll, PLLC
(Legal Representation)

08/02/18

until
completion

C-121678

Reed Smith, LLP
(Legal Representation)

08/02/12

until
completion

C-126107

Morgan Lewis & Bockius, LLP (Bingham)
(Tribune Shareholders Legal Representation)

03/01/12

until
completion
COMMUNICATIONS & EDUCATION
tbd

RFP

Financial Planning Education Seminar Program
Catering Services

tbd

673PEN

Something Special
(Financial Planning Education Seminar Program
Catering Services)

03/16/17

03/15/20

685PEN

Digital Deployment, Inc.
(Website Design and Support Services)

10/05/17

10/04/20

728PEN

Firedrill
(Graphic Design Services)

06/06/19

06/05/22

743PEN

Four Square Financial Literacy Partners, Inc.
(Financial Planning Education)

12/05/19

12/04/22

742PEN

Cambridge Financial Partners, LLC
(Financial Counseling Services)

12/10/19

12/09/22

RFP

Independent Medical Exams/Record Review
Services

tbd

The third contract amendment was
approved by the Board on 11/07/19.

06/20/19 Amendment 1 to contract 728PEN was
executed to correct contract term dates
of 06/06/19 - 06/05/22.

DISABILITY PENSIONS
tbd

707PEN

U.S. Legal Support
(Court Reporting)

07/01/18

06/30/20

704PEN

ExamWorks, LLC
(Independent Medical Exam Services)

07/01/18

06/30/21

703PEN

QTC Medical Group, Inc.
(Independent Medical Exam Services)

07/01/18

06/30/21

738PEN

Argus West, Inc.
(Investigative Services)

11/01/19

10/31/22

660PEN

Simpson & Simpson Certified Public
Accountants
(Annual Financial Statements Audits)

07/19/16

INTERNAL AUDIT
07/17/20

668PEN

Keenan & Associates
(Health Consulting Services)

01/25/17

Los Angeles City Employee Retirement System
(Health and Dental Plan Subgroups)

01/01/18

12/31/20

USI Insurance Services
(Health Consulting Services)

06/07/18

06/06/21

Los Angeles Police Protective League
(Dental Insurance Administration)

07/01/18

06/30/23

N/A

705PEN
N/A

New RFP approved by the Board on
11/07/19. RFP was released on 12/17/19
and is scheduled to close on 02/18/20.

MEDICAL & DENTAL BENEFITS
01/24/20

New RFP approved by the Board on
11/21/19. RFP was released on 12/20/19
and is scheduled to close on 02/28/20.

Board approved a one-year extension of
the contract, which will be effective
07/18/20.

Amendment to Appendix D executed on
01/09/20
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Contract Term
Contract

Vendor / Services

N/A

Board Authorization Date
Marketing
Cessation
Start Date1

New
Search
Date

Vendor/
Candidate
Finalist Date

Contract
Award /
Renewal
Date

Start Date

Expiration
Date

Comments

United Firefighters of Los Angeles City
(Medical and Dental Insurance Administration)

07/01/18

06/30/23

N/A

Los Angeles Firemen's Relief Association
(Medical Insurance Administration)

07/01/18

06/30/23

N/A

Los Angeles Police Relief Association
(Medical and Dental Insurance Administration)

07/01/18

06/30/23

708PEN

The Segal Company (Western States), Inc.
(Actuarial Consulting Services)

07/01/18

PENSIONS DIVISION
06/30/21

616PEN

AT&T
(CALNET3 Phone)

11/15/13

12/31/21

The contract has been extended to
12/31/21 by the State of California.

617PEN

AT&T
(CALNET3 Data)

11/15/13

12/31/21

The contract has been extended to
12/31/21 by the State of California.

619PEN

Verizon
(CALNET3 Phone)

11/15/13

12/31/21

The contract has been extended to
12/31/21 by the State of California.

687PEN

Northern Trust Company
(Integrated Disbursement Services)

10/05/17

10/04/20

626PEN

Avenu Insights and Analytics, LLC.
(Pension Administration System Replacement
Project)

07/02/15

07/01/23

Amendment to Appendix D executed on
01/09/20

Amendment to Appendix C executed on
9/23/19.

SYSTEMS

Subscription Bridgewater Associates, Inc.
Agreements (TIPS and Pure Alpha)

The contract was formerly awarded to
Xerox State and Local Solutions, Inc. The
name change to Conduent State and
Local Solutions, Inc. was effective
02/16/17. Avenu Insights and Analytics
took over the contract effective 02/28/19.

HEDGE FUND PARTNERSHIP AGREEMENTS2
07/31/08
until
on-going
completion

Staff recommendation to the Board is
scheduled for 03/05/20.

1

Marketing Cessation: The purpose of this policy is to prevent, and avoid the appearance of, undue influence on the Board or any of its members in the award of all Investments
contracts. In accordance with Section 9.0 of the Investment Policy, from the time the search begins with the Board’s approval of the minimum criteria for the search until the search ends
with the selection of the firm(s) to receive the contract(s), all direct marketing contact with firms that meet the search criteria will be limited to meetings with the Consultant, information
sent to the Consultant or Department, questions about the search directed to the Staff or Consultant, one meeting at the Department’s office with Staff and any site visits. The Board
members, Department Staff or Consultant will accept no entertainment or gifts of any kind from any firm qualifying for the search. This policy does not prohibit contact with potential
interview candidates at group social events, educational seminars, conferences, or charitable events so long as there is no direct marketing.

During the three months prior to the renewal of a contract with a firm currently under contract, the Board Members, Department Staff and Consultant will accept no entertainment or gifts
from that firm until the contract has been renewed or terminated by the Board. Firms who currently have contracts with the Los Angeles Fire and Police Pension System are allowed to
continue contact related to the existing contract with Staff and Consultant.
2

Hedge Funds do not have contracts like our other managers. They have limited partnership agreements that do not have a fixed expiration date. They are on this list to include them in
our regular three-year manager review process.

3

The Board approved the termination of the FIS contract on June 6, 2019.

*Expired contracts are listed in red. Expired investments contracts will remain on the list if the marketing cessation period is active and until a new contract is awarded.
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DEPARTMENT OF FIRE AND POLICE PENSIONS
701 E. 3rd Street, Suite 200
Los Angeles, CA 90013
(213) 279-3000

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS
DATE:

FEBRUARY 20, 2020

ITEM: E.2

FROM:

RAYMOND P. CIRANNA, GENERAL MANAGER

SUBJECT: APPROVAL OF TRAVEL AUTHORITY (NAVARRO) – NCPERS, 2020 ANNUAL
CONFERENCE & EXHIBITION
RECOMMENDATION
That the Board approve Commissioner Ruben Navarro’s request to attend the National Conference
on Public Employee Retirement Systems (NCPERS), 2020 Annual Conference & Exhibition on
May 10 – 13, 2020 in Las Vegas, NV (May 10th is a travel day).
DISCUSSION
Commissioner Navarro expressed interest in participating in the following conference:
Conference:
Sponsor:
Dates:
Location:
Mode of transportation:

2020 Annual Conference & Exhibition
National Conference on Public Employee Retirement Systems
May 10 – 13, 2020
Las Vegas, NV
Commercial Airline

BUDGET
Sufficient funds are available in the Fiscal Year 2019-20 Travel Account. Listed below is an
estimated cost to travel for Commissioner Navarro.
Registration *
Airfare
Hotel
Per Diem
Incidentals (parking, mileage, and ground transportation)
TOTAL

$ 815.00
135.00
810.00
183.00
217.00
$2,160.00

POLICY
If approved by the Board, the proposed expenditures would be within the Board’s Travel and
Education Policy.

This report was prepared by:
Evangelina Masud, Executive Administrative Assistant
Administrative Operations Division
RPC:WSR:EM
Attachment: 2020 Conference agenda

Board Report

Page 2

February 20, 2020

Attachment

ANNUAL CONFERENCE
& EXHIBITION (ACE)

NEW
SCHEDULE

N

CPERS’ focus on trustee education makes the NCPERS Annual Conference the premier public pension education
conference in the United States – and the best place to connect with pension trustees, administrators, staff members,
union officials and investment professionals. The Annual Conference provides an unparalleled opportunity to keep up to
date on pension trends, best practices, and the latest news and information pertinent to your fiduciary obligations. Hear
from noted expert speakers in the pension industry – and network with colleagues from across the United States and Canada.

REGISTRATION FEE: $815 (early-bird rate through April 15) // $1,020 (after April 15 or on-site)
SUNDAY, MAY 10

TUESDAY, MAY 12

2:00 pm – 6:00 pm
2:00 pm – 3:00 pm
3:00 pm – 4:00 pm
4:00 pm – 6:00 pm
4:00 pm – 6:00 pm

6:30 am – 7:45 am
6:30 am – 5:00 pm
10:30 am – 5:30 pm
8:00 am – 9:30 am
9:45 am – 10:45 am
11:00 am – 11:30 am
11:45 am – 12:45 pm
1:00 pm – 2:00 pm
2:15 pm – 3:15 pm
3:30 pm – 4:30 pm
3:30 pm – 4:15 pm

Breakfast
Registration
Exhibition
General Session III
Three Concurrent Breakout Sessions
Exhibit Break
Three Concurrent Breakout Sessions
Lunch & Lecture Series (not open to guests)
Three Concurrent Breakout Sessions
Administrators Forum
National Committee Executive Board Elections

4:30 pm – 5:30 pm

Networking Reception

Registration
First Timers Meet & Greet*
Opening General Session I
Exhibition
Welcome Reception

MONDAY, MAY 11
6:30 am – 7:45 am
6:30 am – 5:00 pm
10:30 am – 5:30 pm
8:00 am – 9:30 am
9:45 am – 10:45 am
11:00 am – 11:30 am
11:45 am – 12:45 pm
1:00 pm – 2:00 pm
2:15 pm – 3:15 pm
3:30 pm – 4:15 pm
3:30 pm – 4:15 pm

Breakfast
Registration
Exhibition
General Session II
Three Concurrent Breakout Sessions
Exhibit Break
Three Concurrent Breakout Sessions
Lunch & Lecture Series (not open to guests)
Three Concurrent Breakout Sessions
National Committee Election
Service Provider Town Hall
(corporate member)

4:30 pm – 5:30 pm

Networking Reception

For a complete listing of educational
sessions taking place at ACE, visit
www.NCPERS.org/ACE.

WEDNESDAY, MAY 13
6:30 am – 7:45 am
7:00 am – 12:00 pm
8:00 am – 9:00 am
9:15 am – 10:15 am

Breakfast
Registration
Three Concurrent Breakout Sessions
Three Concurrent Breakout Sessions

10:30 am – 12:00 pm General Session IV

*The first timers meet & greet is open to all members
attending ACE for the first time. We welcome our service
providers (corporate members) to join this reception to
meet and greet our newest attendees.

For updates or to register online, visit www.NCPERS.org/ACE. Question? Call 202-624-1456 or e-mail registration@ncpers.org.

