
 

 

  
An opportunity for the public to address the Board or Committee about any item on today’s agenda for which there has been no 
previous opportunity for public comment will be provided before or during consideration of the item. Members of the public who 
wish to speak on any item on today’s agenda are requested to complete a speaker card for each item they wish to address, and 
present the completed card(s) to the commission executive assistant. Speaker cards are available at the commission executive 
assistant’s desk.  
 
In compliance with Government Code Section 54957.5, non-exempt writings that are distributed to a majority or all of the Board 
or applicable Committee of the Board in advance of their meetings may be viewed at the office of the Los Angeles Fire and Police 
Pension System (LAFPP), located at 701 East 3rd Street, 2nd Floor, Los Angeles, California 90013, or by clicking on LAFPP’s 
website at www.lafpp.com, or at the scheduled meeting. Non-exempt writings that are distributed to the Board or Committee at a 
scheduled meeting may be viewed at that meeting. In addition, if you would like a copy of any record related to an item on the 
agenda, please contact the commission executive assistant, at (213) 279-3038 or by e-mail at rhonda.ketay@lafpp.com. 
 
Sign language interpreters, communication access real-time transcription, assistive listening devices, or other auxiliary aids 
and/or services may be provided upon request. To ensure availability, you are advised to make your request at least 72 hours 
prior to the meeting you wish to attend. Due to difficulties in securing sign language interpreters, five or more business days 
notice is strongly recommended. For additional information, please contact the Department of Fire and Police Pensions, (213) 
279-3000 voice or (213) 628-7713 TDD. 

 

 

 
A. ITEMS FOR BOARD ACTION 

 
1. APPROVAL OF CONTRACT BETWEEN LAFPP AND LAPRA FOR HEALTH AND 

DENTAL PLAN ADMINISTRATION SERVICES 
  

2. APPROVAL OF PROXY VOTING SERVICES CONTRACT AND POSSIBLE BOARD 
ACTION 

 
3. GENERAL INVESTMENT CONSULTANT CONTRACT RENEWAL AND POSSIBLE 

BOARD ACTION 
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B. REPORTS TO THE BOARD 

 
1. WATCH LIST POLICY REVIEW AND PERFORMANCE-BASED FEES EDUCATION 

BY RVK  
 
2. LEGAL UPDATE:  OVERPAYMENT AND COLLECTIVE BARGAINING – RELEVANT 

2018 COURT DECISIONS IMPACTING PENSIONS 
 
3. Has any Board Member made any expenditure to influence State legislative or 

administrative action?   
 
4. Miscellaneous correspondence from money managers, consultants, etc. – Received 

and Filed.  
 
5. General Manager’s Report 
 

a. Benefits Actions approved by General Manager on October 18, 2018 
 
b. Other business relating to Department operations 
 

C. CONSENT ITEMS 
 
 1. FINDINGS OF FACT 
 
  a.  Denise D. Reich, SS of Robert S. Reich – Tier 5 
 
  b.  Roy G. Young, DC of Thurman M. Young – Tier 2 

 
D.  CONSIDERATION OF FUTURE AGENDA ITEMS 
 
E. GENERAL PUBLIC COMMENT ON MATTERS WITHIN THE BOARD’S JURISDICTION 
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REPORT TO THE BOARD OF FIRE AND POLICE COMMISSIONERS 
 

DATE: NOVEMBER 1, 2018 ITEM:  A.1   
 
FROM: RAYMOND P. CIRANNA, GENERAL MANAGER 
 
SUBJECT: APPROVAL OF CONTRACT WITH LOS ANGELES POLICE RELIEF 

ASSOCIATION FOR HEALTH AND DENTAL PLAN ADMINISTRATION  

 
RECOMMENDATION 
 
That the Board: 
 
1. Approve the attached contract with Los Angeles Police Relief Association (LAPRA) to provide 

health and dental plan administration services for a five-year term; and 
 

2.  Authorize the President of the Board, on behalf of the Board, to execute the contract, subject to  
        the approval of the City Attorney as to form.  

 
BACKGROUND 
 
LAFPP’s Duty to Contract for Health Plans  
 
On May 3, 2018, at the Board’s request, the City Attorney provided written advice to the Board 
regarding its fiduciary obligation to oversee the LAFPP retiree healthcare program (the Program).  
The City Attorney advised that under the Los Angeles City Charter and Administrative Code, the 
Board is legally responsible for making three critical decisions regarding the Program: (1) approving 
health and dental plans to be funded with subsidy dollars; (2) contracting with health/dental insurers 
or third-party administrators to make those plans available to LAFPP retirees and eligible 
beneficiaries; and (3) setting subsidy amounts annually.   
 
Additionally, contracts to which the Board is a party must adhere to the provisions of the City Charter 
and Administrative Code and be signed by the City Attorney. Written advice concerning the scope 
of this duty to contract has been provided by the City Attorney to the Board, protected by attorney-
client privilege.   
 
Summary of Contract Discussions Since January 2018   
 
Since January 2018, under the direction of the Board, staff has been in negotiations with the Los 
Angeles Police Relief Association (LAPRA), Los Angeles Firemen’s Relief Association (LAFRA), 
Los Angeles Police Protective League (LAPPL), and United Firefighters of Los Angeles City 
(UFLAC) (together, the “Associations”) to establish written contracts carrying out the Board’s legal 
authority and responsibility over the Program, to be effective July 1, 2018. 
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The provisions of these contracts have been discussed with the Board and among stakeholders in 
multiple public meetings, starting at the January 16, 2018 meeting of the Ad Hoc Committee on 
Retiree Health Plans. These provisions have also been discussed between staff and the 
Associations and their counsel at multiple meetings.  Throughout the contract negotiation process, 
staff has carried out the Board’s direction and has reported back to the Board on the status of the 
discussions.  As a result, the Board has expressed that the contracts must achieve two important 
goals: transparency and accountability.  With those goals in mind, the Board specifically directed 
staff to include in the new contracts provisions for: 1) access to HIPAA-compliant claims data; 2) 
Board audit authority; and 3) a fiduciary standard of care. 
 
DISCUSSION 

 
The attached contract meets the legal requirements set forth by the Los Angeles City Charter and 
Administrative Code and allows the Board to better fulfill its fiduciary obligations.  The negotiated 
terms also address the scope of the Board’s duty to contract and increase transparency and 
accountability between LAFPP and LAPRA.   
 
Under the terms of the new contract, LAPRA acknowledges the Board’s fiduciary duty to administer 
the retiree healthcare program for all members.  LAPRA agrees to comply with one performance 
audit during the contract term.  LAPRA also affirms that it will provide mutually agreed upon HIPAA- 
compliant claims data after the execution of a Business Associate Agreement with the Board’s 
health care consultant. This information along with plan information and related trends will be 
provided to the Board on an annual basis for the approval of each health and dental plan that will 
be eligible for subsidies. Other terms include a five-year contract term, 365-day termination 
provision, and disclosure of administrative or pass-through fees. 
 
With LAPRA’s cooperation, LAFPP will have access to more health and dental plan data than at 
any point since the inception of the subsidy program. Approval of the attached contract will place 
the Board in a much better position to validate rate renewals as well as support future subsidy 
increases.  Upon execution, LAFPP will be legally authorized to make monthly subsidy payments 
to LAPRA on behalf of members, thereby reducing liability to the Plan.  Lastly, the new contract 
places both parties in a good position to build upon the long-standing relationship between the two 
parties. 
 
BUDGET 
 
No impact to budget as recommended. 

 
POLICY  
 
No policy changes as recommended. 
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CONTRACTOR DISCLOSURE INFORMATION 
 
LAPRA is currently exempt from LAFPP’s contractor disclosure policy.   
 
 
 
This report was prepared by:  
 
Greg Mack, Chief Benefits Analyst 
Pensions Division  
 
RPC:JS:GM:EZ 
 
Attachment:     Contract between LAFPP and LAPRA 



 

 

 

DEPARTMENT OF FIRE AND POLICE PENSIONS 
701 East 3rd Street, Suite 200 

Los Angeles, CA 90013 

(213) 279-3000 
 

 

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS 
 
DATE:            NOVEMBER 1, 2018 ITEM:  A.2 
 
FROM: RAYMOND P. CIRANNA, GENERAL MANAGER 
 
SUBJECT: APPROVAL OF PROXY VOTING SERVICES CONTRACT AND POSSIBLE 

BOARD ACTION 

 
RECOMMENDATION 
 
That the Board: 
 

1. Approve a three-year contract with Glass Lewis & Company for proxy voting services; 
 

2. Authorize the General Manager to negotiate and approve the terms and conditions of a 
contract with Glass Lewis & Company for proxy voting services for the period January 1, 
2019 through December 31, 2021; and, 

 
3. Authorize the President of the Board, on behalf of the Board, to execute the contract with 

Glass Lewis & Company for proxy voting services, subject to the approval of the City 
Attorney as to form. 

 
 

BACKGROUND 
 
Los Angeles Fire and Police Pension System (LAFPP) owns shares of stock in nearly ten thousand 
companies.  As a shareowner, the Plan is entitled to vote on matters coming before a company’s 
shareowners.  Typically, these matters are routine and voted via proxy.  Proxy service firms or proxy 
advisors are generally hired by institutional investors to provide research, make recommendations 
and also to cast proxy statement votes.  Examples of such proxy statements include the election of 
board directors, the selection of auditors and the approval of stock option plans for company’s 
directors.  LAFPP’s Proxy Voting Policy, found in Section 7.0 of the Board Investment Policies, 
provides direction on how specific issues should be voted.   
 
The Board delegates to the General Manager the voting of normal routine proxy solicitation matters 
for domestic securities and delegates the voting of the non-U.S. securities to the international equity 
advisors.  In earlier years, the Investment Staff would individually vote each proxy via paper ballots 
and mail them to the proxy tabulator.  In later years, as technology improved, Staff would vote the 
proxies electronically via the internet.  Since 2003, LAFPP has used proxy voting services: Investor 
Responsibility Research Center from 2003 - 2005, Institutional Shareholder Services (ISS) from 
2006 - 2011, and Glass Lewis & Company (Glass Lewis) from 2012 - present.   
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Currently, the top proxy advisory firms are ISS and Glass Lewis.  Collectively, they occupy more 
than 95% of the proxy service market and service approximately 3,000 institutional clients.  Other 
US-based proxy service providers include Egan-Jones Proxy Services, Segal Marco Advisors and 
ProxyVote Plus.   
 
 
DUE DILIGENCE REVIEW 

 
Staff has been satisfied with the service that Glass Lewis provides and requested they complete a 
due diligence questionnaire focused on the areas of ownership, personnel, proxy voting service and 
risk and compliance.   
 

• OWNERSHIP: Glass Lewis was founded in 2003 by Gregory Taxin and Kevin Cameron, 
who sold the firm in 2006.  In 2007, Ontario Teachers’ Pension Plan Board (OTPP) 
purchased Glass Lewis in order to provide more than one viewpoint in the market regarding 
corporate governance research.  In 2013, Alberta Investment Management Corporation 
(AIMCo) acquired 20% ownership stake from OTPP.   
 

• PERSONNEL: Glass Lewis’ executive management has remained consistent since the first 
contract, with Katherine Rabin as CEO, John Wieck as COO, and Aaron Bertinetti as Head 
of Research and Engagement.  Ten members of the San Francisco office are directly 
involved in the LAFPP account. 

 

• PROXY VOTING SERVICE: Glass Lewis provides proxy voting services to more than 
1,300 clients, with assets totaling $35 trillion.  They cover 23,000 shareholder meetings in 
over 100 countries.  The proxy voting process are partially or completely automated based 
on the clients’ policy.  Voting recommendations are supported by teams of researchers that 
specializes in governance, compensation, mergers and acquisitions, and ESG 
(Environmental, Social and Governance). 

 
In addition, Staff conducted an on-site due diligence review in August 2018.  The meeting focused 
firm updates, proxy research process, proxy season trends and top issues, ESG assessment, proxy 
voting policy update and custom policy recommendations, compliance and risk.  During the contract 
period, Glass Lewis has continued to grow the firm.  They acquired IVOX, a Germany-based proxy 
advisor to expand to continental Europe and to bolster its research of European companies.  They 
have also expanded their technological capabilities by acquiring Meetyl, a web-based platform to 
further enhance the firm’s online capabilities.  This component will be added to their existing web-
based portal for electronic voting, proxy analysis, and voting reports. 
 
 
CONCLUSION 
 
For the LAFPP account, Glass Lewis executes the specified proxy votes per the Board’s Proxy 
Voting Policy.  This includes up to 5,000 ballots and 55 accounts.  The proxy voting services also 
include access to 1,800 U.S. and 400 non-U.S. stockholder meeting research papers from Glass 
Lewis’ approximate 25,000 published research and stockholder meeting analysis.  These reports 
are accessible online and available for download.  Additionally, the LAFPP current contract consists 
of an annual custom proxy voting policy review.  
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While service and satisfaction are very important for proxy voting services, fees are equally, if not 
more important.  Staff periodically compares prices between Glass Lewis and their primary 
competitor.  In 2012, Glass Lewis was 37% less.  In 2015, Glass Lewis was 10% less.  While pricing 
has increased since, Glass Lewis is proposing to maintain the current fee at an annual rate of 
$29,646.  This includes a 30% multi-year discount, a $5,000 flexible discount, and a 10% City-wide 
multi-user discount.  In addition, the proposal includes a provision that is in our current contract that 
allows underutilization of the service to be credited back at a per unit rate.   
 
Based upon the fee proposed and the satisfaction with services provided, Staff is recommending 
that the Board approve a new three-year contract with Glass Lewis.  
 
 
BUDGET 
 
Approval of these recommendations will have no budget impact as Glass Lewis’ fees are already 
included in the budget. 
 
 
POLICY  
 
Approval of this recommendation will have no policy impact. 
 
 
CONTRACTOR DISCLOSURE INFORMATION 
 
The contractor complied with LAFPP’s contractor disclosure policy regarding gifts, campaign 
contributions, and charitable contributions.  Internal Audit Section has reviewed the information and 
indicates there is nothing to report under this policy. 
 
 
This report was prepared by:  
 
Annie Chao, Investment Officer 
Investments Division 
 
RPC:TL:PGP:AC 



 

 

 

DEPARTMENT OF FIRE AND POLICE PENSIONS 
701 E. 3rd Street, Suite 200 

Los Angeles, CA 90013 

(213) 279-3000 
 

 

REPORT TO THE BOARD OF FIRE AND POLICE PENSION COMMISSIONERS 
 

DATE: NOVEMBER 1, 2018 ITEM:  A.3   
 
FROM: RAYMOND P. CIRANNA, GENERAL MANAGER 
 
SUBJECT: GENERAL INVESTMENT CONSULTANT CONTRACT RENEWAL AND POSSIBLE 

BOARD ACTION 

 
RECOMMENDATION 
 
That the Board: 
 

1. Approve a new three-year contract with RVK, Inc. for General Investment Consulting 
services;  

 
2. Authorize the General Manager to approve the terms and conditions with RVK, Inc. for 

General Investment Consulting services for the period March 1, 2019 to February 28, 
2022; and 

 
3. Authorize the President of the Board, on behalf of the Board, to execute the contract with 

RVK, Inc. for General Investment Consulting services, subject to the approval of the City 
Attorney as to form and legality. 

 
 
BACKGROUND 
 
RVK, Inc. (RVK), formerly known as R.V. Kuhns & Associates, Inc. was founded in 1985.  The firm 
is based in Portland, Oregon with regional offices in New York City and Chicago.  RVK was selected 
from among five finalists as the Board’s General Investment Consultant following a national search 
in February 2010.  The current contract will expire on February 28, 2019. 
 
 
DUE DILIGENCE REVIEW 
 
Staff requested that RVK complete a comprehensive questionnaire as a component of the due 
diligence process.  Key areas that were addressed in this review included ownership, personnel, 
types of services offered to clients, assets under advisement, consulting philosophy and the process 
used in providing consulting services such as asset allocation, manager research and searches. 
 
 
ASSETS UNDER ADVISEMENT 
 
RVK provides investment consulting services to primarily institutional investors and they include 
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corporations, endowments, state and local government pension plans, Taft-Hartley (union) pension 
plans, and non-profit organizations.  Within their client base, they also serve several high net worth 
individuals.  In 2017, RVK was ranked by “Pension & Investments” as the 7th largest investment 
consultant based on total worldwide assets under advisement (AUA).  Unlike many of its larger peers 
which generate revenues from other investing activities, its sole business is investment consulting.   
 
As of June 30, 2015, RVK reported 190 clients (including 7 high net worth clients) and AUA of $1,344 
billion.  As of June 30, 2018, the firm had 185 clients (including 6 high net worth clients) and $2,254 
billion in AUA.  This represented a decrease of 5 clients while an increase of $910 billion in AUA.  
 
 
OWNERSHIP 
 
RVK was originally founded and owned by Russell V. Kuhns.  Mr. Kuhns retired in 2010 and is no 
longer associated with the firm.  RVK is entirely employee-owned, with Chief Executive Officer and 
Senior Consultant Becky Gratsinger, Senior Consultant Marcia Beard and President and Senior 
Consultant Jim Voytko owning a combined 55.48% of the firm.  The remaining 44.52% is spread 
among 21 other investment professionals. 
 
 
PERSONNEL 
 
As of June 30, 2018, RVK employed 94 professionals which included consultants, researchers and 
performance analysts.  Most professionals are based in the firm’s main office in Portland, Oregon, 
with seven employees located in the Chicago office and another eight working out of the New York 
office.   
 
The team that services the Board’s account is composed of Becky Gratsinger, Jim Voytko (RVK’s 
two most senior consultants), Ryan Sullivan and Cole Bixenman.  Both Ms. Gratsinger and Mr. 
Voytko have been serving the Board since the start of its assignment in 2010.  Mr. Sullivan and Mr.  
Bixenman joined the team in 2013.  
 
 
TYPES OF SERVICES 
 
Non-discretionary investment consulting is RVK’s sole line of business.  Its standard consulting 
services include portfolio evaluation, investment policy review, asset allocation review, investment 
manager search & selection, investment performance analysis and reporting, and ongoing client 
education.  The firm also offers specialized consulting services and they include asset/liability study, 
strategic planning review, fee assessment, securities lending and custody searches.  RVK can also 
provide real estate consulting and it has the capability of providing private equity consulting as part 
of its manager search and selection services.  
 
 
PHILOSOPHY AND PROCESS 
 
RVK’s culture is based on 5 principles: 1) Dedication to Client Service, 2) Innovation, 3) Commitment 
to Ethics, 4) Employee Ownership, and 5) Collaboration & Team-Based Approach.  Its priority is to 
serve its clients based on their needs and preferences which include customization of all the 
consulting services.  As RVK does not manage assets or investment programs, accepting only non-
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discretionary assignments, its objective is to provide clients with accurate information and 
thoughtful, well-supported recommendations.  RVK describes its goal as to be considered as an 
extension of the client’s investment staff. 
 
RVK’s consulting process is built upon a team concept, with each group composed of consultants, 
investment associates, performance measurement analysts and investment management research 
analysts.  The composition of the team is determined by the needs of the client.  Teams work 
collaboratively to provide the client with the specific services required, and the multiple individuals 
assigned to each account allows RVK to be responsive to each client’s emerging needs.  
 
To avoid potential conflicts of interest, RVK does not have any affiliations with financial institutions 
such as asset management firms, investment or commercial banks and insurance companies.  In 
addition, its sole business is non-discretionary investment consulting which enables the firm to offer 
unbiased investment advice.  Since RVK is an independent employee owned firm, the ownership 
provides an incentive for employees to stay with the firm.   
 
 
CONCLUSION 
 
During the 3-year period ending June 30, 2018, RVK provided consulting services to the Board that 
included:  
 

• Asset/Liability study,  

• Public Fund Universe analysis, 

• Risk Analysis and Board education, 

• Asset Allocation review (both education and analysis), 

• Detailed structural reviews of all asset classes, and 

• Manager searches for the following asset classes:  Domestic Small Cap Value equity, US Real 
Estate Investment Trusts (REITs) and International Small Cap equity.   

 
Staff has been pleased with the quality of service provided by RVK during the term of the current 
contract.  The firm has responded promptly and professionally to all Staff requests, has led or 
assisted in numerous manager searches and has provided several educational presentations to the 
Board both during regular meetings and at the annual Board off-site meetings.  In August of this 
year the Board and Staff conducted a General Investment Consultant evaluation, and the results 
regarding RVK’s performance ranged from satisfactory to outstanding.  
 
In view of the above Staff recommends that the Board renew RVK’s contract for an additional three 
years.  
 
 
BUDGET 
 
There is no budget impact associated with this recommendation, as the fees have been factored 
into the current budget. 
 
 
POLICY  
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There are no policy changes associated with this recommendation. 
 
CONTRACTOR DISCLOSURE INFORMATION 
 
The contractor complied with LAFPP’s Contractor Disclosure Policy regarding gifts, campaign 
contributions, and charitable contributions.  Internal Audit Section has reviewed the information and 
indicates the contractor reported that its Chief Executive Officer had social contact with 
former Commissioner von Voigt on 5/19/2018 and 7/10/2018 and no LAFPP business was 
discussed. 
 
 
 
This report was prepared by:  
 
Derek Niu 
Investment Officer 
 
RPC:TL:PGP:DN 
 
 
 
 
 

 
 
 
 
 

 
 



Watch List Policy Review
Los Angeles Fire & Police Pension System

November 1, 2018

14935
Typewritten Text
ITEM:  B.1



Watch List Policy
Overview

 Review and discussion concerning the effectiveness of the current Watch List 
Policy

– General Purpose of a Watch List Policy
– Overview of LAFPP’s current policy 
– Manager Evaluation Tools and Resources
– RVK Peer Client Comparisons
– Watch List Best Practices

 The goal is for the Board to use this information and discussion to review the 
Watch List Policy and adjust it accordingly if desired, and to provide clarity on 
best practices in developing and implementing Watch List Polices
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Watch List Policies
Purpose of a Watch List

 Designed as a monitoring and decision support tool
− Typically combines quantitative and qualitative information
− Systematically draws attention to investment managers that are experiencing, or are 

expected to experience, performance challenges
− Watch lists are not designed to serve as “decision triggers” or “action lists”

− Even good managers will experience periods of underperformance, sometimes for 
extended time periods

− Over 60% of long-term top quartile Large Cap Core managers ranked below 
median for at least 4 consecutive quarters at some point during their top quartile 
period*

 “On watch” managers should be reviewed to determine if the Board maintains 
conviction in the manager and their investment process, as well as the stability of the 
investment team and firm

– Board may conclude sufficient confidence to retain the manager
– Board may decide to decrease the manager’s mandate, or terminate 

Ultimately, the main purpose of the Watch List is for the Board, in conjunction with Staff and 
RVK, to conduct an evaluation of each Watch List manager before making a decision

Page 3
*Based on RVK’s manager persistence analysis.



LAFPP Watch List Policy
Current LAFPP Watch List

 The Watch List Policy is outlined in Section 8.4 of the Board Investment Policies

 Placing a Manager on Watch
− Managers are reviewed annually at the end of each calendar year
− Managers will be placed on the watch list when their performance is below the median of 

their peer group for one-year
− If there is no comparable peer group, below the applicable index return for that 

manager classification
− Significant portfolio management personnel or manager style changes are also cause to be 

placed on the Watch List immediately
− Managers are notified of being placed on Watch and required to acknowledge in writing
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Manager 
(%)

Benchmark 
(%)

Peer 
Group 
Rank

Manager 
(%)

Benchmark 
(%)

Peer 
Group 
Rank

New on Watch since 12/31/2017

LA Capital Enhanced Growth 12/31/2017 1 1 6.62 7.25 53rd 23.72 30.21 80th Performance and management are continuously being 
monitored.

Channing Small Cap Value 12/31/2017 1 1 3.32 5.44 61st 7.60 7.84 77th

Emerging Manager Program. Performance and 
management are continuously being monitored. A contract 
renewal memo for this mandate was approved by the 
Board on July 19, 2018.

# of 
Times on 
Watch in 

last 5 
Years*

Recommendation

2017 Performance

Watch List Managers
Date 

Placed on 
Watch 

Consecutive 
Terms on 

Watch 
(Years)*

Performance Since on Watch



LAFPP Watch List Policy
Current LAFPP Watch List

 Managers on Watch
− During the second consecutive year the manager is on watch the Board will request the 

manager attend a Board meeting and present a review of the firm, product, performance, 
specifically addressing the issue for which the firm was placed on watch

− A manager will remain on the watch list until the watch list qualification is mitigated through 
resolution of the qualitative issue or if performance in short and long term periods improves 
sufficiently to warrant removal

− Performance of the managers on the list will be evaluated annually, with emphasis placed 
on three and five year returns, until the Board removes the manager from the watch list or 
ends the contract
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2017 2016 2015 2014 2013 2012 2011 2010
New Managers on Watch 9 9 8 7 4 8 4 4

Managers on Watch From a Prior Year 4 3 4 5 6 2 4 10

Total Managers on Watch 13 12 12 12 10 10 8 14
Total # of Managers in Plan 49 47 47 41 34 33 34 33

Percentage of Managers On Watch 27% 26% 26% 29% 29% 30% 24% 42%



Manager Evaluation
Types of Review Warranted

 The manager evaluation process should focus on qualitative factors, and be 
supplemented with diligent quantitative analysis and review

 Quantitative review should not focus only on performance, but rather on a variety of 
metrics:

− Peer comparisons
− Multiple investment cycles
− Risk assessment
− Fees

 Qualitative review 
– Firm stability
– Ownership changes
– Quality of management
− Assets under Management (AUM) and client growth or loss
− Product focus
− Strength and structure of the investment team
− Retention structures

Page 6



Manager Evaluation
Manager Terminations

 Common reasons for manager terminations include:
− Changes to the investment management team
− Plan re-allocation due to asset allocation changes
− Poor performance (relative and/or absolute)
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Manager Name Year Terminated Reason for Termination
OakBrook Large Cap 2018 Firm and strategy stability concerns, poor performance

Research Affiliates Enhanced Core 2017 Move to Smart Beta mandates with Large Cap US Equity Structure Recommendation

Chicago Equity Enhanced Core Index 2017 Move to Smart Beta mandates with Large Cap US Equity Structure Recommendation

AllianceBernstein Russell 1000 Value 2017 Move to Smart Beta mandates with Large Cap US Equity Structure Recommendation

Granite Micro Cap 2017 Elimination of Micro Cap from equity structure

AllianceBernstein S&P MLP 2017 Realignment of Commodities Composite 

KBI Commodities Composite (3 mandates) 2017 Realignment of Commodities Composite 

Mellon Capital Commodities (3 mandates) 2017 Realignment of Commodities Composite 

Attucks MoM Small Cap 2015 Investment team changes (firm co-founder and CIO retired), poor performance

Del Rey International Large Cap 2015 Firm Ownership and performance concerns

EII Global REIT 2015 Departure of two Senior members from REIT team 

Principal Emerging Markets 2014 Departure of full Principal EM Team (10 members including two heads of the team)



Manager Evaluation
Performance Expectations

 Investment Performance Factors 
– Manager performance relative to the specified benchmark and other relevant benchmarks
− Manager performance ranking compared to managers of the same style
− Consistency of returns as well as the degree of under-performance
− Longer term periods are more meaningful comparisons

− Rolling three and five year returns are frequently utilized
− Single year returns can still impact longer term periods and should be analyzed

− Compare performance of the Fund’s portfolio to the manager’s other accounts to check for 
dispersion and impact of guidelines

 Expecting a manager to outperform the relevant benchmark at all times will result 
in a suboptimal manager structure and individual manager evaluation decisions 

– Even managers with successful long-term track records underperform (for multiple periods)
• A Plan will face numerous temptations along a path of long-term excellence to pass them 

over for other mandates, reduce their allocation, or terminate them
− The expectation of outperformance by all of the Plan’s managers at all times conflicts with risk 

mitigation implemented through mandate, style, and manager diversification
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Manager Evaluation
Performance Expectations

 The wisdom of an evaluation decision is best judged not merely by the manager’s 
relative performance data, but by…

− how well the manager’s results fulfilled the mandate chosen by the Board over the long-term
− how well the manager performed versus direct peers
− metrics beyond absolute performance
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Data shown is as of June 30, 2018. 



RVK Client Peer Comparisons
Overview

 RVK surveyed a sample of 22 public fund clients, and a formal Watch List was 
employed by half of the sample

 Almost all clients have some set of performance objectives and manager evaluation 
timeline, but a specific Watch List is used on less frequent basis

 Of the clients that do have a Watch List…
– All others surveyed were based on longer periods of 3- or 5-years
– Many of them also have a qualitative aspect (as does LAFPP)
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Watch Lists
Best Practices

 Evaluation Frequency
− Watch Lists should be updated at least annually, but not more than quarterly

 Qualitative Measures
− Watch list qualification may be due to (but are not limited to):

− turnover of key personnel 
− firm instability
− legal issues
− changes in investment process or philosophy
− ownership changes 

− Many of these issues may not warrant immediate action, but instead may suggest that 
additional scrutiny and monitoring
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− unfavorable fee changes 
− insider trading
− any additional changes that may 

signal issues with the firm, strategy 
or team



Watch Lists
Best Practices (continued)

 Quantitative Measures
− Trailing period underperformance relative to a stated benchmark
− Manager ranks below median in an appropriate peer group 
− Unreasonable tracking error relative to a chosen passive index/benchmark
− Unreasonable risk (standard deviation, downside deviation, down-market capture) relative to 

the benchmark 
− Not adhering to stated investment manager guidelines or restrictions (example: no more 

than “x” percent in emerging markets equity, etc.)
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Watch Lists
Best Practices (continued)

 Time Frame
− Investment managers should be evaluated over a full market cycle:

− For many institutional investors, this may defined as a 5-year trailing period although 
market cycles can be shorter or longer (e.g. the current US equity market cycle lasting 
for 9.5 years through 2018)

− Provides a framework for assessing a manager’s ability to execute their investment 
strategy

− Example: Value managers may invest in securities that are currently undervalued 
and believe that the market will eventually increase the value of the security (based 
on an event at the firm, or simply better market recognition of the intrinsic value of 
that security). 

− Defensive managers may underperform in a strong up market
− Momentum managers may underperform in a down market
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Watch Lists
Summary Overview

 Watch List Policies and performance guidelines can be an excellent tool for 
monitoring and observing manager performance in a structured fashion so as to avoid 
biases or inconsistencies

 RVK has observed Watch List Policies that are generally defined by a longer period 
of time than each full calendar year, typically at least 3-5 years or a full market cycle

 There are many different ways to implement a Watch List Policy, with merits and 
considerations for each
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Disclaimer of Warranties and Limitation of Liability - This document was prepared by RVK, Inc. (RVK) and may include  
information and data from some or all of the following sources: client staff; custodian banks; investment  managers; 
specialty investment consultants; actuaries; plan administrators/record-keepers; index providers; as well as other 
third-party sources as directed by the client or as we believe necessary or appropriate. RVK has taken 
reasonable care to ensure the accuracy of the information or data, but makes no warranties and disclaims 
responsibility for the accuracy or completeness of information or data provided or methodologies 
employed by any external source.  This document is provided for the client’s internal use only 
and does not constitute a recommendation by RVK or an offer of, or a solicitation for, any 
particular security and it is not intended to convey any guarantees as to the future 
performance of the investment products, asset classes, or capital markets.
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Flat vs. Performance-Based Fees

Presentation Objectives

1. Illustrate the structure and implementation of flat versus performance-
based investment manager fees

• Specifically, we will focus on managers and mandates in traditional public 
asset classes, such as equity and fixed income

2. Discuss the pros and cons of each fee structure

3. Recommend where, when and why to use each type of fee structure
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Fee Structures

LAFPP Has a Mix of Fee Structures – Performance-Based and Flat (Asset-
Based)
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Flat Fee Performance-
Based Fee

US Large Cap Equity 8 0
US Small Cap Equity 2 4 Frontier, Daruma, AB, Phocas
International Equity 10 0
Fixed Income 12 0
REITs 4 0
Commodities 8 0
Private Assets (RE & PE)

Total 44 4
Typically Performance-Based

Asset Class Managers with Performance-
Based Fees

# of Managers



Flat Asset-Based Fees

• Flat asset-based fees are paid based on a percentage of the client’s market 
value of assets managed by that manager

• The formula for such an arrangement is relatively simple:

– Market Value * Asset-Based Fee (stated in %) = Total Fee Paid 

• For example, a portfolio with a market value of $100 million and an annual fee 
of 0.50% (50 basis points) would incur $500,000 in investment management 
fees paid:

– $100,000,000 * 50 bps (0.50%) = $500,000
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Market Value Calculation

• Market values are necessary to calculate both flat and performance-based fee 
structures

• Market value calculation:

– Total market value of assets as of a specific time period or series of time periods.
• Typically includes accrued income

• Time periods can vary but most common formats include:

– Last day of period (quarterly is most common)
– Average of last three months end (paid quarterly)
– Average of first and last day of the period (often quarterly)
– 40 Act* mutual funds accrue and charge fees daily
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A 40 Act fund is a pooled investment vehicle offered by a registered investment company as defined in the 1940 Investment Companies Act.



Performance-Based Fees

• Performance-based fees typically consist of a base fee plus a percentage of 
the investment return over a specific return target or benchmark return

• The base fee should be lower than the equivalent/competing flat fee
– How much lower is determined, in part, by the upside possible under the performance 

element of the fee

• Return targets can include the client specified benchmark/index or an absolute 
return
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Performance-Based Fees

• A simple example is 0.10% base fee and 20% performance fee for any 
outperformance of the fund’s benchmark:

– (10 bps (0.10%) * Market Value) + (2,000 bps (20%)) * ((Portfolio Return – Benchmark 
Return) * Market Value)

• Performance-based fees become more complicated when clauses such as a 
hurdle rate and/or a high-water mark are added to the arrangement (details on 
each to follow)
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Performance-Based Fee Example
• Performance-based fees can align the interests of the client with the manager 

if constructed properly

– Significant excess returns for the client result in higher fees for the manager

• The following matrix compares fees paid on a $100 million portfolio assuming 
various excess return scenarios:

• In periods where the manager delivers significant excess return (alpha), 
performance fees exceed asset-based fees
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Asset Based Fee

Excess 
Return (50 bps) Asset Based 

Portion

Incentive 
Based 

Portion

Total 
Performance 
Based Fee ($)

Total 
Performance 

Based Fee 
(bps)

-5% $500,000 $100,000 $0 $100,000 10
-4% $500,000 $100,000 $0 $100,000 10
-3% $500,000 $100,000 $0 $100,000 10
-2% $500,000 $100,000 $0 $100,000 10
-1% $500,000 $100,000 $0 $100,000 10
0% $500,000 $100,000 $0 $100,000 10
1% $500,000 $100,000 $200,000 $300,000 30
2% $500,000 $100,000 $400,000 $500,000 50
3% $500,000 $100,000 $600,000 $700,000 70
4% $500,000 $100,000 $800,000 $900,000 90
5% $500,000 $100,000 $1,000,000 $1,100,000 110

Performance Based Fee



Hurdle Rate

• A hurdle rate is an implied investment return floor a manager must achieve 
before earning any additional performance fee

– Defined return targets can be based on an absolute return target or a level of return above 
a specified benchmark/index

• A hurdle rate protects the client by setting a higher bar for activating the 
performance driven portion of the fee

• An example:

– A manager uses a fee arrangement that includes a hurdle rate of 2% over the 
market/index return

– In the first year, the market/index return is 10% and the manager’s portfolio return is 11%, 
therefore the manager does not collect a performance fee

– In the second year, the market/index return is 5% and the manager’s portfolio return is 
11%, the manager collects a performance fee on the 4% excess return after meeting the 
hurdle rate

• 11% manager return – (5% market/index return + 2% hurdle rate)
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High-Water Mark

• A high-water mark is a level of portfolio value which must be exceeded in order 
for the manager to continue to assess performance fees

• An example:

– A manager is contracted to manage a $100 million portfolio
– The fee arrangement includes a performance fee that contains a high-water mark 
– In the first year, the manager performs well and the portfolio appreciates to $110 million 

and the manager collects a performance fee
– The high-water mark for the portfolio is now $110 million
– In the second year the portfolio value falls to $100 million
– The manager does not collect a performance fee again until the portfolio meets or exceeds 

the high-water mark of $110 million

• High-water marks are more frequently encountered in alternative asset classes 
but are less common in traditional public assets
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Performance-Based Fees

Pros

 Can align interests of clients and investment managers

 Fees are less if performance is poor

 Depending on the exact arrangement:

– The hurdle rate can minimize fees paid to managers not meeting performance targets
– Custom performance fees can address managers’ claims that MFN (most favored nation) 

agreements bar them from offering more competitive fees
– Can serve to discipline managers’ claims for the excess returns they expect from their skill
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Performance-Based Fees

Cons

− Managers performing under target may have an incentive to take additional 
risks

− Poor performance and lower fees can lead to firm instability such as staff 
departures and other developments that may lower the probability of improving 
performance

− In periods where a majority of managers beat the benchmark, some structures 
could lead to higher performance fees paid for average returns relative to peers

− Over a multi-year period characterized by a single year of exceptional 
outperformance, some performance fee structures could yield cumulatively 
higher total fees than a flat fee for the same performance

− Headline risk of an exceptionally well performing manager receiving higher fees

− Risk of higher overall fees paid
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When Might a Performance Fee Make Sense?

• Clients should consider performance-based fees when one or more of the 
below factors are in place:

– When the manager’s expectation for excess return is higher than the client’s expectation

– When the client is highly reluctant to pay a “full freight” flat fee in periods where 
performance is poor, only marginally above the benchmark, or below the manager’s own 
target excess return

– When the client places high value on improving the manager’s alignment with their 
interests

– When the client believes the structure is unlikely to lead to the manager taking excessive 
risk or experiencing organizational disruption
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Comparing Flat vs. Performance-Based Fees

• Manager X submits a product claiming an annualized target of 250 bps over the 
Russell 2000 Value Index

• The client desires an active mandate per their target asset class structure, but 
expects Manager X’s excess return to average 150 bps over the Russell 2000 
Value Index

• In response to the client’s RFP, the manager submits two fee proposals:
1) A flat fee of 75 bps
2) A performance-based fee as follows:

• Base fee of 35 bps annually
• Hurdle rate of Russell 2000 Value Index
• Performance fee component of 20% of outperformance
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Comparing Flat vs. Performance-Based Fees

• The total fee with performance incentive is highly dependent on future 
outperformance relative to the selected benchmark

– In order to break even, the manager would have to outperform the index by 200 bps
– Low base fee with a performance component do not always lead to lower fees
– Fee caps are important as is benchmark selection
– Understanding a manager’s historical performance in various markets is critical

Page 15

Option 1 –
Flat Fee

Option 2 –
Performance 

Based Fee

Option 2 –
Performance 

Based Fee

Option 2 –
Performance 

Based Fee

Option 2 –
Performance 

Based Fee

Option 2 –
Performance 

Based Fee

Performance N/A Matches
Benchmark +1.50% +2.00% +2.50%

Manager 
Historical 

Performance

Asset Based Fee 0.75% 0.35% 0.35% 0.35% 0.35% 0.35%

Performance Based Fee N/A 0.00% 0.30% 0.40% 0.50% 0.76%

Total Fee 0.75% 0.35% 0.65% 0.75% 0.85% 1.11%



Characteristics of a Fair Arrangement

• Maximum and minimum fees

• Simple and verifiable calculations

• Applicable risk criteria that can discourage managers from increasing risk 
taken as they seek to increase performance

– Are tracking error limits applied to the portfolio?
– Is there any change in portfolio concentration?
– Are sector or country restraints in place?
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Characteristics of a Poor Arrangement

• A high base fee paired with no provisions to protect the client from poor 
performance

• A fee structure that uses an exotic or inappropriate benchmark, which makes 
excess returns more likely

• No hurdle rate or an inadequate (e.g. too low) hurdle rate that leaves the client 
vulnerable to overpaying for sub-optimal or poor performance

• Too many clauses can mask a poor fee structure, so ask for a scenario 
analysis for the proposed arrangement to aid in understanding the risks and 
degree of alignment

• The manager has been involved in litigation regarding their fee structure or 
billing process
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Case Study 1: Consistent Returns, One Bad Year

• Scenario 3 – achieves the highest ending market value as it is not as impacted by 
performance fees in years 1, 3 & 4

• Scenario 2 – performance-based fee with no high-water mark is the most expensive 
option in this example

• Scenario 3 – no performance fees were paid in year 1 (2% hurdle rate) or in year 3 or 
4 (high-water mark)

• Scenario 3 – greatest market value at the end of the 5-year period
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Market Return 5%
Portfolio Size: 20,000,000$       
Performance: 5% Market Return with modest excess return with bad return in year 3 followed by recovery

Year Manager Excess 
Return

End of Period Market 
Value After Fee

Asset Based Fee
(50 bps)

End of Period Market 
Value After Fee

Annual 10 bps Base Fee 
with a 20% Performance 

Fee for any excess 
return over the market 

return and no Highwater 
Mark

End of Period Market 
Value After Fee

Annual 10 bps Base Fee 
with a 25% Performance 
Fee with a 2.00% Hurdle 

Rate over the market 
return and a Highwater 

Mark
1 1% $21,094,000 $106,000 $21,138,842 $61,158 $21,178,800 $21,200
2 3% $22,667,612 $113,908 $22,680,424 $149,526 $22,797,341 $75,763
3 -15% $20,298,847 $102,004 $20,391,969 $20,412 $20,497,089 $20,518
4 3% $21,813,141 $109,614 $21,879,084 $144,243 $22,114,720 $22,137
5 5% $23,874,483 $119,972 $23,824,375 $242,617 $24,136,187 $190,004

Total Fee Paid $551,498 $617,956 $329,622

Scenario 1 Scenario 2 Scenario 3



Case Study 2: Volatile Returns, Two Bad Years

• Scenario 1 – achieves the highest ending market value as it is not as impacted by the 
fees associated with high levels of outperformance

• Scenario 2 – avoids paying performance fees in years 2 & 4 due to underperformance

• Scenario 3 – avoids paying performance fees in years 1, 2 & 4 since the hurdle rate of 
2% over the market return was not exceeded in year 1

• Scenarios 2 & 3 – illustrate the importance of capping performance fees for years 3 & 
5
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Market Return 5%
Portfolio Size: 20,000,000$       
Performance: 5% Market Return with very poor years in year 2 and 4 and very good years in years 3 and 5.

Year Manager Excess 
Return

End of Period Market 
Value After Fee

Asset Based Fee
(50 bps)

End of Period Market 
Value After Fee

Annual 10 bps Base Fee 
with a 20% Performance 

Fee for any excess 
return over the market 

return and no Highwater 
Mark

End of Period Market 
Value After Fee

Annual 10 bps Base Fee 
with a 25% Performance 
Fee with a 2.00% Hurdle 

Rate over the market 
return and a Highwater 

Mark
1 1% $21,094,000 $106,000 $21,138,842 $61,158 $21,178,800 $21,200
2 -10% $19,939,104 $100,197 $20,061,818 $20,082 $20,099,740 $20,120
3 10% $22,815,319 $114,650 $22,647,245 $423,846 $22,690,054 $424,647
4 -15% $20,431,118 $102,669 $20,362,138 $20,383 $20,400,628 $20,421
5 10% $23,378,307 $117,479 $22,986,268 $430,191 $23,029,718 $431,004

Total Fee Paid $540,994 $955,659 $917,392

Scenario 1 Scenario 2 Scenario 3



Conclusions

 There is no perfect fee structure, as different market environments can unveil 
disadvantages in both asset-based and performance-based fee arrangements

 The risk tolerance of the client and the volatility of the manager’s performance 
should be considered

 Key questions to consider prior to establishing a performance-based fee 
structure:

– Is there a reasonable base fee and maximum fee placed on the arrangement?
– Is the client protected from poor performance in the proposed structure?
– What percentage of the manager’s clients use a performance fee?
– Is the manager incentivized to assume inappropriate levels of risk?
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Overview

• Pension Overpayment Correction

– Krolikowski v. San Diego City Employees’ 

Retirement System

• Collective Bargaining and Pensions

– Boling v. Public Employment Relations Board
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3

Pension Overpayment 

Correction - Summary



Typical Causes of Overpayment

Member/beneficiary fails to notify LAFPP of end 

of benefit entitlement status:

• Death of member or surviving spouse

• Discontinuation of full-time student status by 

minor child

• Minor exceeds age of entitlement

Employing department adjusts member’s salary 

after retirement

4



LAFPP Correction Procedure

1. Member/beneficiary notified of overpayment, 

including interest

2. May repay amount due via lump sum or 2 

installments within 6 months of notification

3. Alternatively, may elect recoupment out of 

future monthly benefit payments

– May pay entire balance at any time
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LAFPP Correction Procedure (cont’d)

4. If member/beneficiary deceased, reasonable 

recoupment efforts made

5. If unable to recoup full amount from 

member, City or other person must make up 

the difference

6



7

Krolikowski v. San Diego 

City Employees’ Retirement 

System



Case Facts:

• Two SDCERS retirees’ benefits were 

miscalculated when they retired, but error not 

found for several years 

• Resulted in overpayments that SDCERS 

required the retirees to repay, plus interest

– $18,739.88, plus interest, owed by Krolikowski

– $17,049.48, plus interest, owed by Van Putten

• Both retirees pursued unsuccessful 

administrative appeals and ultimately filed civil 

actions
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Time Frame:

9

2006 2013 2014 2015 2017 2018 2019

Appellate 
opinion 

filed 

SDCERS 
discovered 

mistake  

Petition to 
Supreme 

Court

SDCERS 
corrected 

the 
mistake

Trial 
court’s 
orderKrolikowski 

Retired

Krolikowski
files a lawsuit



Time Frame:

10

2001 2013 2014 2015 2017 2018 2019

Appellate 
opinion 

filed Van Putten 
files a lawsuit

Van 
Putten 
Retired

SDCERS 
discovered 

mistake  

Petition to 
Supreme 

Court

SDCERS 
corrected 

the 
mistake

Trial 
court’s 
order
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SDCERS’ Administrative Appeals Process

1. Member appeals in writing

2. Staff responds to appeal in writing (grant or deny)

3. Committee hears Member’s appeal and makes 

recommendation to Board  

4. Board decides the matter

5. Rules allow for a writ of mandate to the Superior 

Court (CCP §1094.5)
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Lawsuit – Causes of Action

⚫ Conversion

⚫ Breach of fiduciary duty (common law and constitutional)

⚫ Estoppel & Laches defenses

⚫ Sought declaration that SDCERS’ correction process is 

subject to 3-year statute of limitations when due to SDCERS’ 

error and member not at fault

⚫ Asserted offsetting benefits to recoup overpayments is 

violation of law because pensions are protected from levy 

and attachment



Court Ruling

• The Court of Appeal affirmed the Superior 

Court’s ruling in favor of SDCERS and 

found:

– Public pension system immunity from tort 

claims in deciding overpayment corrections;

– Overpayment correction via administrative 

processes, including future benefits offset, do 

not violate law protecting pensions from levy 

and attachment;

– 3-year statute of limitations N/A to 

administrative correction of overpayments;
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Court Ruling (cont’d)

– For judicial recoupment, statute of limitations 

time period begins upon public pension system 

discovery of the error—the system must 

correct the error within three years of 

discovery; and

– The Court clarified the application of the 

doctrines of equitable estoppel and laches to 

pension correction cases. 
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Implications of Krolikowski

• Big win for public retirement systems:

– Immunity from certain tort causes of action for 

overpayment correction decisions

• Broader discretion for seeking recoupment without 

fear of litigation.

– Legal authority to look back as long as 

necessary to collect overpayments:

• Statute of limitations inapplicable to administrative 

corrections to recoup overpayments;

• For non-administrative corrections, 3-year statute of 

limitations does not start until discovery of 

overpayment error.
15
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Collective Bargaining and 

Pensions: Boling v. Public 

Employment Relations 

Board



Background

17

24 Cal. App. 5th 537 

• Proposition B was a citizens’ initiative approved by San 

Diego voters in 2012

• Mayor advocated for the passage 

of Prop B but refused 

meet-and-confer requests from 

labor unions



What did Prop B do?
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• Ended pensions for all new employees and elected 

officials other than sworn police officers, and:

1. Implemented a 5-year salary freeze

2. Limited creation of new job classifications  

3. Defined terms the City must use when negotiating contracts 

with labor unions, unless City Council overrides those terms 

with 2/3 vote



What did Prop B do? (cont’d)

19

4. Provided defined contribution plan for new City hires

5. Gave new police the option of a pension or defined 

contribution plan and capped the max pension payment for 

police hired

6. Imposed felony forfeiture provision for defined benefit 

members

7. Eliminated requirement of majority vote by employees/retirees 

for changes that affect their benefits



Litigation

• In 2015, labor unions filed a complaint with the 

Public Employment Relations Board (“PERB”), 

alleging the mayor and other officials illegally 

placed the measure on the ballot without 

conferring with unions

• PERB sided with the unions and called for a 

“make whole remedy,” ruling the City must pay 

employees “for all lost compensation” related to 

lost pension benefits, but recognized only a court 

had the power to overturn the proposition
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Appellate Court

• In 2017, Fourth District Court of Appeal reversed 

PERB’s decision

• Held that the City had no duty under the Meyers-

Milias-Brown Act (MMBA) to meet and confer 

before placing Prop B on the ballot because it was 

a citizens’ initiative
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California Supreme Court

• In 2018, the California Supreme Court reversed

• The MMBA meet and confer requirements were

violated

• The appellate court erroneously subjected 

PERB’s determinations to independent review, 

when substantial evidence review was required
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California Supreme Court (cont’d)

Opinion regarding Mayor’s actions and MMBA 

requirements:

• MMBA duty to meet and confer “regularly attaches to 

actions taken by agency representatives without a 

governing body’s participation…[Mayor] was required 

to meet and confer with the unions ‘prior to arriving at 

a determination of policy or course of action’ on 

matters affecting the ‘terms and conditions of 

employment.’”
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California Supreme Court (cont’d)

• Allowing public officials to evade meet-and confer 

requirements by officially sponsoring a citizens’ 

initiative would undermine MMBA’s policies: 

1. fostering full communication between public employers and 

employees; 

2. improving personnel management; and 

3. Improving employer-employee relations

• Court noted Mayor “consistently invoked his position… 

and used city resources and employees to draft, 

promote, and support the Initiative.” 
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Remedy

PERB’s initial ruling ordered the City to:

• Cease and desist from refusing to meet and 

confer before placing the Mayor’s proposals for 

pension reform on the ballot

• Rescind the provisions of Prop B and return to the 

status quo that existed at the time the City refused 

to meet and confer, including restoration of the 

pension benefits policy as it existed before Prop B

• Make affected employees who are represented by 

labor unions whole for lost pension benefits, plus 

7% interest (estimated cost: $20M-$100M)
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Appeal to U.S. Supreme Court

• Oct. 9, 2018 – City voted 8-1 in closed 

session to appeal to U.S. Supreme Court

• Appeal likely on First Amendment grounds:

– Will claim Cal. Supreme Court ignored Mayor’s 

free speech rights

– Similar request to Cal. Supreme Court to re-

open case denied
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Questions?
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